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LEGAL STATUS OF INDIVIDUALS

REQUIRING FORENSIC TREA TMENT

RELEVANT

VIRGINIA CODE

SECTION

LEGAL 'STATUS LOCATION

In Jail -Prior to Trial § 19.2-169/6 facility

In Jail- Convicted and Awaiting

Sentencing*
§19.2-176 facility

In Jail -Convicted and Sen'ing
Local Time

§ 19.2-177.1 facility

§19.2-177.1 Central State Hospital -

Forensic

In Jail -Convicted "State
Responsible" Felons on way into
DOC prison but Needing
Emergency Psychiatric Admission

Incompetent to Stand Trial* §19.2-169.2 facility

Not Guilty by Reason of Insanity -

Commitment.
§19.2-182.3 facility

Dept. Of Corrections Female
Transfers**

§53.1-40.2 CSH-F orensic

Dept. Of Corrections Transfers
for Inmates Prior to Release in
Need of Civil Commitment

§37.1-67.3 as identified in

§53.1-40.9

CSH-Forensic

Title 16.1: "Courts Not of Record" (Juvenile and Domestic Relations Court)

Title 37.1: "Institutions for the Mentally Ill; Mental Health Generally"

Title 19.2: "Criminal Procedure" (Insanity , Incompetency to Stand Trail, and Transfers from
Jails for Hospitalization)

Title 53.1: ""Prisons and other Methods of Correction

* These types of forensic admissions do not require pread;mission screening by the CSB.
** Male Department of Corrections Inmates who require psychiatric hospitalization are

admitted to Marion Correctional Treatment Center, a Department of Corrections Facility.
Facility = State Hospital.
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Reprinted from the Code of Virginia of 1950 and the 1996 Cumulative Supplement

§ 19.2-167 MENTAL HEALTH. MENTAL RETARDA'nON. ETC
§ 19.2-167

Title 19.2.

CrimiDal Procedure.

C HAPI'E R 11.

PROCEEDINGS ON QUISTION or lNSANrrY.

See.
19.2-169.7. Di8cl~UA by defendaat durinc

evaluation or treatlD8nt; QM at
ruilt phaM of tIia1.

19.2-170 throulh 19.2-174. [RepeaJ8d.]
19.2-174.1. Information required prior tD ad-

miuion tD a mental b8altb facility.
19.2-175. Compenaation of expertl.
19.2-178. Determination ofiD88nity aIter~-

viction but b8f0N Mnta~; bMr-
iDI.

19.2-177. [Repealed.]
19.2-177.1. Determination of mental il1D888 &1-

tar Mntencinr; b8ariDI.
19.2-178. WbeN pri80D8I' kept when DO ya-

CaDey in f8Cility or b.-pita1.
19.2-179. [Repealed.]
19.2-180. Senta~ or trial of pri80Mr wb8D

re8tored tD I&nity.
19:2-181. [Repealed.]
19.2-182. Repr-..ntation by counMl in pro.

ceedinI for commitment.
19.2-182.1. [Repealed.]

See.
19.2-167. Acculed not to be tried while in8&De

or feebleminded.
19.2.168. Notice to Commonwealth of inten.

tion to present evidence of in8&D-
ity; continuance if notice not
given.

19.2-168.1. Evaluation on motion of the Com-
monwealth aft.er notice.

19.2-169. [Repealed.]
19.2.169.1. Raiainl queation of competency to

stand trial or plead; evaluation
and determination of competency.

19.2.169.2. Di8poaition when defendant found
incompetent.

19.2-169.3. DilpO8ition of the unre8torabl. in.
competent defendant.

19.2-169.4. Litigating certain il8U88 when the
defendant ia incomp8WDt.

19.2-169.5. Evaluation of sanity at the time of
the offenM; diIc108UA of evalua-
tion reaulta.

19.2-169.6. Emerwency treatment prior to
trial.

§ 19.2-187. Aceu8ed DOt to be tried while iIL--Ae or feeblelDJDded. -
No person shall, while he is insane or feebleminded, be tried for a criminal
offense. (Code 1950, § 19.1-227; 1960, c. 366; 1964, c. 231; 1968, c. 789; 1975,
c. 495.)

Law Revt_. -For note on partial re8pon-
sibility u a mitiptiDl factor, ...18 Wuh. .
Lee Lo Rev. 118 (1961). For comment on the
procedural methoda for raiaiDl i.nADity iD
criminal actiona iD VIrliDia,a ...18 Wub. .
Lee Lo Rev. 366 ( 1961).

ArtJcle 18t8 forth procedure for CO~t-
meaL -ThiI article let8 forth the procedure
for the commitment to a ltate h08pital for
oblervation of a peraon ch8ri8d with crime
when there i. reuon to beLieve that hia mental
condition makel such confinement neceuary.
Barber v. Commonwealth. 206 Va. 241. 142
S.E.2d 484 ( 1965).

Thi8 18Ctioa 18 merely declara&or,- of tb.
co_oa law. Delp v. Commonwealth. 172 Va.
564, 200 S.E. 594 ( 1939); Thomaa v.
Cunningham, 313 1.2d 934 (4th Cir. 1963).

ID8aDity and t..bl.m.iDd.a- 81'8
placed OD tb. _e plaD8 with re.pect to
criInlnaJ Liability. Graham v. Gathrilht, 345 1.
Supp. 1148 (W.D. Va. 1972).

Co--*--& p~~ ..to P8~
accaMd of cn.. are for ~tr p~
TimmoDI v. plytoD, 240 F. Supp. 749 (E.D. V..
1966). re'V'd on other 1"IUDd8. 360 F.2d 327 (4&b
Cir.). cert. denied. 386 U.S. 960. 87 S. Ct. 396.
17 L. Ed. 2d 306 ( 1966).

Wha& ...r.- h8 w. ba..- leII8Ia-
dOD i8 the U8uraDce by th. CommonweaJ&b
that on. Wb088 m.nta1 capacity tAl oope witb the
ezipnci.. oC .tria1 i8 iD doubt aba11 DOt be put
iD jM!pardy witbout .p"li...i".ry iDquiry iDtAI
hi8 pre8ent m.nta1 conditioD. Thomu v.
CUDDinIhaU 313 F.2d 934 (4tb Cir. 1963);
Kibert v. P.ytoD, 383 F.2d 566 (4&b Cir. 1967).

AD 8ec1IMd ..p~ &0 be --.&
trta1 un1... hi8 m.nta1 condition i8 cal1ed iDtAI
quHtion by p~C tAl tbe contrary. Tbomu v.
C~ 313 F.2d 934 (4&b Cir. 1963);
Poteat v. P.yt4D, 270 F. Supp. 220 (W.D. V..
1967); J.t!'e~n v. Commonwealth. 214 V.. 747.
204 S.E.2d 258 (1974).

But b. mU8& baT. opport1lDi.'. to r8iM
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§ 19.2-168 PROCEEDINGS ON QUESTION OF INSANITY § 19.2-168

iAue of iD8aDity. -While efforts to overcome
the preswnption of sanity may be circum-
scribed by state prescriptions as to the quan-
turn of proof and legal tests of insanity, proce-
dural due process requires that a state shall
afford an accused adequate opportunity w raise
the Issue. Thomu v. Cunningham. 313 F.2d 934
(4th Cir. 1963).

Or the proteetioD i8 illU80ry. -The pro.
tection afforded the defendant by this sectiOn is
illU8Ory, however, If, when a reasonable doUbt
u to ~ sanity arises. neither Court nor counsel
seeD w utilize the procedures provided by the
state for determining competency. Kibert v.
Peyton, 383 F.2d 566 (4th Cir. 1967).

SepU"8t8 be8l'iDC OD i88ue 01 saDity w..
unJU8ti8ed where the COUrt. upon the concur-
rence of two qualified pIYCh010giatl, considered
defendant mentally competent w stand trial for
murder, and the jury affinned such a conclu-
sion. W"llaon v. CoZ. 312 F. Supp. 209 (W.D. Va.
1970).

AvaUabUity of p8Ycbiatrtc te8timoD'.. -
The right w a judicial determination of fitne18
w stand trial is not w be coDfuMd with the
contention that a state is COnstitutionally Obli-
gated to provide at public ezpense the service.
of pIYchiatri8t1 whoee ezpert testimony may
later prove uaeful in establiahing the affinna.
tive defense of lack of criminal responsibility.
While the availability of such evidence at state
ezpense may be invaluable to an indigent ac.
cu8ed unable to emploY ~ OWD plYchiatri8tl.
t~ wou1d appear to be a merely incidental
consequence 0( the primary statutory objective
of pre..rviDI ~ right to a fair trial by lint
re80lvinl ~ mental capacity to understand the
chargee and the nature 0( the proceedings

against him. Thomas v. Cunwngham. 313 F.2d
934 14th Cir. 1963).

Ak.e v. OkJahoma to be applied pro8pec-
tively. -The rule announced in Ake v. Okla-
homa. 105 S. Ct. 1087 (1985) Ithat due proceS8
of law wu denied where no psychiatNt wu
appoInted to examine the defendant. to help
him prepare his case. to serve u an expert
witneS8 for the defense. and to U8ilt in the
defense at trial) should be applied only to those
cases tned subsequent to Feb. 26, 1985.
Snurkowsk.i v. Commonwealth. 2 Va. App. 532.
348 S. E.2d 1 ( 1986).

Refllaa1 to appoiDt IeeOnd p8Ycbiatriat
not error. -The trial court did not err In
refusing to appoint a second independent pri-
vate psychiatrilt. where soon after defendant
wu formally charged. hia counsel moved for
the appointment of a private psychiatrilt to
examine and evaluate the defendant and to aid
in hia defense and that motion wu granted.
Ake v. Oklahoma. 470 U.S. 68. 105 S. Ct. 1087,
84 L. Ed. 2d 53 (1986) doea not require the
appointment of a psychiatriat of the defendant's
choice. The United States Supreme Court wu
careful not to prescribe the method for the
selection of the independent peychiatrilt. Bea-
ver v. Commonwealth. 232 Va. 521. 352 S.E.2d
342. cert. denied. 483 U.S. 1033. 107 S. Ct.
3277,97 L. Ed. 2d 781 (1987).

PI.. o/lUi1ty by iD8aDe de/endant. -A
man WhOM mind ii so crippled by peychosii
that he cannot understand the proceedings or
confer intelligently about the cue ii in no
position to plead guilty or to consent to such a
plea in his behalf. If a trial court accepta a plea
of guilty from such a man. the resulting judg-
ment ii vulllerable to collateral attack. Thomu
v. Cunningham, 313 F.2d 934 (4th Cir. 1963).

f 19.2-168. Notice to Commonwealth of intention to present evi.
dence of ~--!1ity; continuance if notice not liven. -In any case in
which a person charged with a crime intends (i) to put in issue his sanity at the
time of the crime charged and (ii) to present testimony of an expert to support
his claim on this issue at his trial, he, or his counsel, shall give notice in writing
to the attorney for the Commonwealth, at least twenty-one days prior to his
trial, of his intention to present such evidence. In the event that such notice is
not given, and the person proffers such evidence at his trial as a defense, then
the court may in ita discretion, either allow the Commonwealth a continuance
or, under ~propriate circumstances, bar the defendant from presenting such
evidence. The period of any such continuance shall not be counted for speedy
trial purposes under § 19.2-243. (Code 1950, § 19.1-227.1; 1970, c. 336; 1975,
c. 495; 1986, c. 535.)

Commonwealth entitled to other 8aDity
evaluatioD8. -Sublection E of § 19.2-1695
clearly proV1d" that the Commonwealth is
entitled not only to the report ordered under
§ 19.2-169.5, but al8O to the resulta of any
other evaluation of the defendant's sanity when
notice is given by the defense pursuant to thia
~ection; !ubsection E of § 19.2-1695 cannot be

Law Review. -For survey of Virginia law
on crimina! law and procedure for the year
1969-1970. -56 Va. L. Rev. 1572 (1970). For
comment on the inaamty defenae in Virginia,
see 17 U. Rich. L. Rev. 129 ( 1982). For article,
"VIrginia'. Capital Murder Sentencing Proceed-
ing: A Defenae Perspective," see 18 U. Rich. L.
Rev. 341 (1984).
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§ 19.2-168.1 MENTAL HEALTH. MENTAL RETARDATION. ETC. § 19.2-169.1

read aa applying only to the report ordered.
8leviM v. Commonwealth. 11 Va. App. 429, 399
S.E.2d 173 ( 1990).

Applied in Shii!1ett v. Commonwealth. 221
Va. 760. 274 S.E.2d 305 ( 1981).

§ 19.2-168.1. Evaluation on motion of the Commonwealth after nO0
tice. -A. If the attorney for the defendant gives notice pursuant to
§ 19.2-168, and the Commonwealth thereafter seeks an evaluation of the
defendant's sanity at the time of the offense, the court shall appoint one or
more qualified mental health experts to perform such an evaluation. The court
shall order the defendant to submit to such an evaluation and advise the
defendant on the record in court that a refusal to cooperate with the
Commonwealth's expert could result in exclusion of the defendant's expert
evidence. The ~ualification of the experts shall be governed by subsection A of
§ 19.2-169.5. The location of the evaluation shall be governed by subsection B
of § 19.2-169.5. The attorney for the Commonwealth shall be responsible for
providing the experts the information specified in subsection C of § 19.2-169.5.
After performing their evaluation, the experts shall report their findings and
opinions, and provide copies of psychiatric, psychological, medical or other
records obtained during the course of the evaluation to the attorneys for the
Commonwealth and the defense.

B. If the court finds, after hearing evidence presented by the parties, that
the defendant haa refused to cooperate with an evaluation requested by the
Commonwealth, it may admit evidence of such refusal or, in the discretion of
the court, bar the defendant from presenting expert psychiatric or psychologi-
cal evidence at trial on the issue of his sanity at the time of the offense. ( 1982,
c. 653; 1986, c. 535.)

ot tbe d.'.DdaD&,. OWD eb008iDC at pub1ie
expen8e. Sa~~eld v. Zahradnick. 572 F.2d
443 (4th Cir.), cert. denied, 436 U.S. 920, 98 S.
Ct. 2270, 56 L. Ed. 2d 762 ( 1978), decided und.r
repealed , 19.2-169.

L1abWty for .zpeD.- W'b.re bO8pital.
ized 1IDder nt1e 3'7 ,1, -A penon ia liable for
the expen8e8 of hia care, treatment, and main-
tenanee wh.n Confined to a ltate hoepita1 pur-
!uant to Tit1. 37.1, even thou1h h. previoU81y
had been confined to th. facility punuant to
former' 19.2-169 u a p8non charIeci witb
crim.. Common_alth, Dep't 0( Menta1 Haaltb
...Menta1 Retardation v. JenkiD8, 224 Va. 456,
297 S.E.2d 692 (1982).

Law Review. -For comment suneItiDf
the need for reform of the inaanity defenae in
V"1rgiDia. ...13 U. Rich. L. Rev. 397 (1979). For
review of Fourth Circuit c.- on criminal
procedure, see 36 Wuh. ..r- L. Rev. 48S
\ 1979). For survey of V"1rIiDia law on criminal
procedure for the year 1978-1979. ...66 Va. L.
Rev. 261 ( 1980). For article. "The Role of Mental
Health Profe8lionala in the Criminal ProceaI:
The Cue for Informed Speculation: -66 Va.
L. Rev. 427 ( 1980). For comment on the'inaanity
defenae in V"1rliDia.a ...17 U. Rich. L. Rev. 129
(1982).

There emu -coa8dtutioDa1 rich& to
the appoiD*-8D& of a priva&e p87chia&r'-&

§ 19.2-189: Repealed by Acta 1982. c. 653.

Cfv. r.:..r~ -For preMDt promion8
coveriDl the subject matter of the repealed
section. -H 19.2-168.1 and 19.2-169.1.

§ 19.2-189.1. Rai8m. question of competency to stand trial or plead;
evaluation and determination of competency. -A. Raising competency
issue; appointment of evaluators. -If, at any time after the attorney for the
defendant has been retained or appointed and before the end of trial, the court
finds. upon hearing evidence or representations of counsel for the defendant or
the attorney for the Commonwealth, that there is probable cause to believe
that the defendant lacks substantial capacity to understand the proceedings
against him or to assist his attorney in his own defense, the court shall order
that a competency evaluation be perfonned by at least one psychiatrist, clinical
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§ 19.2-169.1 PROCEEDINGS ON QL'ESTION OF INSAN1'I'Y § 19.2-169.1

psychologist or master's level psychologist who is qualified by training and
experience in forensic evaluation.

B. Location of evaluation. -The evaluation shall be performed on an
outpatient basis at a mental health facility or in jail unless the court
specifically finds that outpatient evaluation services are unavailable or unless
the results of outpatient evaluation indicate that hospitalization of the
defendant for evaluation on competency is necessary. If either finding is made,
the court, under authority of this subsection, may order the defendant sent to
a hospital designated by the Commissioner of Mental Health, Mental Retar-
dation and Substance Abuse Services as appropriate for evaluations of persons
under criminal charge. The defendant shall be hospitalized for such time as the
director of the hospital deems necessary to perform an adequate evaluation of
the defendant's competency, but not to exceed thirty days from the date of
admission to the hospital.

C. Provision of information to evaluators. -The court shall require the
attorney for the Commonwealth to provide to the evaluators appointed under
subsection A any information relevant to the evaluation, including, but not
limited to (i) a copy of the warrant or indictment; (ii) the names and addresses
of the attorney for the Commonwealth, the attorney for the defendant, and the
judge ordering the evaluation; (iii) information about the all~ed crime; and
(iv) a summary of the reasons for the evaluation request. The court shall
require the attorney for the defendant to provide any available psychiatric
records and other information that is deemed relevant.

D. The competency report. -Upon completion of the evaluation, the
evaluators shall promptly submit a report in writing to the court and the
attorneys of record concerning (i) the defendant's capacity to understand the
proceedings against him; (ii) his ability to assist his attorney; and (iii) his need
for treatment in the event he is found incompetent. No statements of the
defendant relating to the time period of the alleged offense shall be included in
the re~rt.

E. The competency determination. -After receiving the report described in
subsection D, the court shall promptly determine whether the defendant is
competent to stand trial. A hearing on the defendant's competency is not
required unless one is requested by the attorney for the Commonwealth or the
attorney for the defendant, or unless the court has reasonable cause to believe
the defendant will be hospitalized under § 19.2-169.2. If a hearing is held, the
party alleging that the defendant is incompetent shall bear the burden of
proving by a preponderance of the evidence the defendant's incompetency. The
defendant shall have the right to notice of the hearing, the right to counsel at
the hearing and the right to personally participate in and introduce evidence
at the hearing.

The fact that the defendant claims to be unable to remember the time period
surroundina the alleged offense shall not, by itself, bar a finding of competency
if the defenaant otherwise understands the charges against him and can assist
in his defense. Nor shall the fact that the defendant is under the influence of
medication bar a finding of competency if the defendant is able to understand
the ch~es against hiJn and assist in his defense while medicated. ( 1982, c.
653; 1983, c. 373; 1985, c. 307.)

CrW8 refereDC... -Aa to representation
by counael in proceeding for commItment. see
§ 192-182.

I. General Conaideration.

II. Action by the Court.

III. Proof.

IV. Practice and Procedure.
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§ 19.2-169.1§ 19.2-169.1 MENTAL HEALTH. MENTAL RETARDATION. ETC

I. GENERAL CONSIDERATION.

Editor's DOte. -Many of the cases cited in
the followmg annotations were decided under
repealed § 19.2-169.

Aa to coDatitutioDality of procedure UD.
der former I 19.2.189, see Payne v. SlaytOn.
329 F Supp. 886 IW.D. Va. 1971).

Former I 19.2-189 w.. enacted in clear
recopitiOD of the State'. coutitutioDal
obliption to provide a hearing on the ques-
tion of whether a person to be tried is in such a
mental condition that his confinement in a
hospital for the wane or colony for the feeble-
minded for proper care and observation is nec.
essary to attain the ends of justice. Thomas v.
CWlningham, 313 F.2d 934 (4th Cir. 1963).

Due pr0ce88 requiJ'e8 .tate to provide
me8D8 to raiM iuue. -Due process reqwres
that the State must provide an adequate means
by which an accused can ralae the ISsue of
insanity at the time of trial and at the commia-
sion of the alleged offense. Hodnett v. SlaytOn,
343 F. Supp. 1142 (W.D. Va. 1972), appeal
dismi88ed, 471 F.2d 648 (4th Cir. 1973).

Trial count. refllaal to 8U8pend proceed-
iDp ..deDial of du. proc.-. -Where
insanity at the time of the trial wu established
by reliable and uncontroverted sworn medical
testimony. on the strength of th1a prima facie
showing. the trial court'. refusal to suspend the
proceedings and ita decision to hold trial the
very nen momin( wu so arbitrary as to con-
stitute a denial of due process. Thomas v.
Cunningham, 313 F.2d 934 (4th Cir. 1963).

ProcedU1'e8 mast be ..t in motion when-
ever bona 8d. doubt ..to competency
emu. -State hearing procedure8 must be set
in motion whenever it appean in the course of
the proceedinp that a bona fide doubt as to a
defendant's competency exi8t8. Mcl.aughlin v.
Royster, 346 F. Supp. 297 (E.D. Va. 1972).

Co-'tment P~.. ..to penou
aceu8ed of crime are for their protection.
Timmona v. Peyton. 240 F. Supp. 749 (E.D. Va.
1965). rev'd on other ~unds, 360 F.2d 327 ( 4th
Cir.). cert. denied. 386 U.S. 960.87 S. Ct. 396.
17 L. Ed. 2d 306 (1966).

FaIlure to raiM q_tion. -The protec-
tion afforded the defendant IS Illusory if. when
a reasonable doubt as to his sanity arises.
neither court nor counsel seeka to utllize the
procedures provided by the State for determln-
ing competency. Kibert v. Peyton. 383 F.2d 566
(4th Cir. 1967>.

There emu DO coutitutioDal rilht to
the appoiDtment of a private p8ychiatrist
of the defeDdaDt'. OWD ch008iD8 at public
expense. Satterfield v. Zahradnick. 5i2 F2d
443 (4th Cir.), cert. denied, 436 U.S. 920.98 S.
Ct. 2270. 56 L. Ed. 2d 762 ( 1978).

No coutitutioDallUar8Dtee of examina-
tion. -There is no constitutional guarantee

that every person indicted for a felony i. en.
titled to a mental examInation. Kerna v.
PeytOn, 292 F. Supp. 182 (WD Va. 1968);
Newman v. PeytOn, 303 F Supp. 462 (W.D. Va.
1969).

A state pnlOner who alleges mental incapac.
ity to stand tnal is not entitled u a matter of
right to pretnal commitment and examInation
at state expenae. Morns v. PeytOn, 283 F. Supp.
63 IW.D. Va. 1968).

No obli,aUoa oa court wbere defea.
daa&'. meDtal bealtb DOt in doQbt. -
Former § 192-169 placed no obligatlon upon
the COurt or the attorney for the Common-
wealth in CU88 where there wu no reuon to
doubt petitioner's mental health. Newman v.
PeytOn, 303 F. Supp. 462 (W.D. VL 1969). See
also Kerns v. PeytOn, 292 F. Supp. 182 (W.D. Va.
1968).

Former § 19.2-169 placed no obligation upon
the court to appoint a committee except where
the court or attorney for the Commonwealth
had reuon to believe that the person to be tried
wu in such mental condition that hia con.dne-
ment in a hospital for the inaane or colony for
the feebleminded for proper care and oblerva-
bon wu neceuary to attain the ends ofjuatice.
Wood v. Commonwealth, 146 Va. 296, 135 S.E.
895 (1926); Delp v. Commonwealth. 172 Va.
564, 200 S.E. 594 ( 1939); Tilton v. Common-
wealth, 196 Va. 774,85 s.E.2d 368 (1966).

State muat a8un indiceat defeadaDt
aCC88 to competeat p8Ycbiaaid who will
conduct an appropriate examination and U8Ut
in evaluation, preparation, and presentation of
the defenae when the defendant demoD8trates
to the trial judge that w sanity at the time of
the offense is to be a significant factor at trial.
Thggle v. Commonwealth. 230 Va. 99, 334
s.E.2d 838 (1985), cert. deDled, 478 U.S. 1010,
106 S. Ct. 3309.92 L. Ed. 2d 722 (1986).

Indiceat eaUded to p8Ycbiaaid in capi.
tal c... oa iMue of flltun daaproU8D-
-When the prosecution in a capital sentencing
proceeding presenta psychiatric evidence of an
indigent defendant's future dangerousneS8, due
process require8 that a state provide the defeno
dant the U8Utance of a psychiatrist on the
Issue. Where the Commonwealth presented
psychiatric eV1dence that defendant showed a
hlgh probability of future dangerousness. even
though defendant's trial and direct appeal pre-
dated the decision of the United States Suo
preme Court In Ake v. Oklahoma. 470 U.S. 68,
105 s. Ct. 1087, 84 L. Ed. 2d 53 ( 1985), in light
of that declSion the trial court erred in denying
his motion for an independent psychiatriat to
rebut the Commonwealth's psychiatric eV1°
dence of future dangerousneS8. Thgile v. Com-
monwealth, 230 Va. 99, 334 S.E.2d 838 (1985),
cert. denIed, 478 U.S. 1010, 106 s. Ct. 3309.92
L. Ed. 2d 722 ( 1986).

Ake v. Oklahoma to be applied pr08pec-
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§ 19.2-169.1 PROCEEDINGS ON QUESTION OF INSANITY § 19.2-169.1

dTel7. -The n1le announced in Ake v. Ok.la.
homa. 105 S. Ct. 1087 (1985) (that due pn)Ce..
0( law .u deDied whe~ no plychiatrilt wu
appointed to eumine the de(endant, to help
him p~pan hi8 cue, to 18rve u 8D expert
witn... (or th. de(eQM. 8Dd to ...ilt in the
de(eQM at trial) Ihould be applied only to thoee
c-- tried .ub8equent to Feb. 26, 1985.
SnurkoW8ki v. Commonwealth. 2 Va. App. 532.
348 S.E.2d 1 (1986).

Co~--* to .b.-ptta1 or other
~ of iDqaj8idOD i8 Do& p'8D&ed 8S
m810 mo&a; ii ia noi a perfunctory order.
Hawb v. PeytOD. 370 F.2d 123 (.th Cir. 1966),
cert. deDied. 387 U.S. 925, 87 S. Ci. 2044, 18 L.
Ed. 2d 982 ( 1967). s.. al8O KerD8 v. Peyton, 292
F. Supp. 182 (W.D. VL 1968).

AppIi8d in WubinltoD v. Commonwealth.
228 VL 536. 323 S.E.2d 577 (1984).

n. ACTION BY THE COURT.

Acdoa ~ ooan i8 dl8endoD8r7- -UQ.
der (ormer t 19.2-169 th. lower couri, after
he8rinl th. evid8Dce. could in iil ~tion
commit a per80D hald (or tzial to th8 ColDmia-
liooer oC M8Dial H.alth. M8Dt.al RetaMation
8Dd Sub8taDce AbUM s.rviC88 ai th8 proper
hO8Piial. PeDdiDI deilnDiDatiOD 0( hi8 mental
conditioD. Delp v. Commonwealth. 172 VL ~.
200 S.E. 594 (1939).

Th8laD1U818 oC rormer t 19.2.169 import.d
th. 8DrciM or di8cretioD by th8 tzial court in
decidiDC wb8ib8r t.be ~ W8rraDted
Curtber inquiry into def8Ddant.. mental condi-
tion, rather than th. imPO8itiOD oC a mandate
requiriDc Iuch aetiOD "Prd1- 0( th. circwD-
1taDC88. ElbD8 v. Commonwealth. 20& VL 336,
157 S.E.2d 243 (1967).

Aad wW DOt b8 dJ8&arbed 8bMD* abaM.
-Tbe tzial court'. choiC8 ia diICntiooary 8Dd
iil d8Dial oC def8DdaDi'. motion ror a ment.al
.~.",i".tion beron tria1 wil1 not be di8turbed
unl- ii ia cl8ari, IboWD tbai th. tzial court
abaI8d iil ~ P*-i v. Peyton, 270 F.
Supp. 220 (W.D. VL 1967).

Tbe UM a{ ConD8' t 19.2.189 wu eQtirely
-wit.b t.be tzial coW'i. The (ai1UA 0(
th. tzial ~ to 8DrciM IUch di8CretioD .u
rwYi8wabI8 onl, in t.be 8YeDi 0( clear abUM 0(
judicial di8cr8tioD. Morri8 v. Peyion, 283 F.
Supp. 63 (W.D. VL 1968).

D8Dial of a motioD (or p~tzial euminatioD
caDDot be UIai1ed ~pt (or abUM 0( diICr.-
tiOD. Thomu v. C1I""i"Ih."'. 313 F.2d 9~ (.th
Cir. 1963); Poi88t v. P8yioD, 270 F. Supp. 220
(W.D. Va. 1967); Mom. v. Peyton, 283 F. Supp.
63 (W.D. Va. 1968).

The deDia1 oC a DM)tjon (or a p~tzial eumi.
natioQ or the d8Dial of a motioQ (or a contiDu.
&Dce in order to e8'8Ctuate a mental eumina.
tiOQ calmOt be UIai1ed ~pt ror a c1ear abUM
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of discretion. A.lhby v. Cox. 344 F. Supp. 759
(W.D. Va. 1972).

While the Supreme Court haa the power to
review the action of the trial court In comlnJt-
tina or refualDI to commit per50n.s to the Com-
lni88ioner of Mental Health. Mental Retarda-
tion and Substance AbUM Services. It WIll not
disturb the trial court's ruling unlese it plaInly
appears that the discretion of the tnal court
hu been abuled. Delp v. Commonwealth. 172
Va. 564.200 S.E. 594 ( 1939); Tilton v. Common-
wealth, 196 Va. 774, 85 S.E.2d 368 11955).

Dea1a1 of modoa held DOt aa abU8e- -
Where there wu no prima facie showmg of
ineaDity that would cause the court to doubt
the defendant's sanity, there wu no abUM of
diacretion by the trial court in denying defen-
dant's motion. Poteat v. Peyton, 270 F. Supp.
220 (W.D. Va. 1967).

Atrial judp did not abuse hia discretion in
denrm. a pretrial eumination WIder former
§ 19.2-169 where testimony indicated that pe-
titioner Wlde~ the nature of the charges
apiDlt him and that he wu aware that he waa
subject to puniahment for them if foWId guilty,
where the reuon for an expert witns...s lack of
faith in the petitioner's ability to stand trial
wu not hia present menta! condition or compe-
tence but wu cauMd by petitioner's memory
lapse occuioned by heavy drinking, where the
petitioner appeared norma! while in court. and
the petitioner's own testimony revealed noth-
ini which indicated any menta! defect or dis-
eue at the time of trial. and where there wu
no evidence that the petitioner had any prior
hiatory of menta! inltability. South v. Slayton,
336 F. Supp. 879 (W.D. Va. 1972).

Tb. &ria1 coW'& baa the iDbereDt power
to req1liN defeDdaat to be ezamiaed by a
p8Ycbiaaic comml&&ee in order that hia ex-
aminen lniiht report their opinion aa to his
sanity at the time of hia alleged crimes and
testify to such opinion if cailed by the Common-
wealth u rebuttal Wltne188s. Shimett v. Com-
monwealth. 221 VL 760, 274 S.E.2d 305 (1981)

Judp -, iDvoke procedure sua
spoa&8. -Since a defendant cannot always be
ex~ to demand a sanity eummation for
himaelf, ths judp may invoke the procedure
sua sponte. Thomu v. Cunningham, 313 F2d
934 (4th Cir. 1963).

ADd should do 80 whea adequate show.
iac baa beea made. -When an adequate
shoWlQg hu been made to ra18e the Issue of the
defendant's sanity, the tnal court should order
a he&nDi sua sponte. McLaughlli1 v. Royster.
346 F. Supp. 297 (E.D. Va. 1972).

Ill. PROOF.

AD ~ 18 p~ed to be laDe at the
tnal unIe.. hie menta! condition 18 called Into
question by proof to the contrary. Payne v
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Slayton. 329 F. Supp. 886 (W.D. v.. 1971).
An accuMd ii preiumed to be sane at the

tnal and dunng the colnmilaion of the offeQ88,
and It II b1. burden to prove the contrary.
Graham v. Gathright. 345 F. Supp. 1148 (W.D.
Va. 1972).

A .imple .ua-iioD 01 meDial de8ci.DCJ'
i. DO& eDouch to require d8f8rm8D* 01
tria1. Hawu v. Peyton, 370 F.2d 123 (4th Cir.
1960). cert. denied, 387 U.S. 92S, 87 S. Ct. 2044,
18 L. Ed. 2d 982 ( 1967).

Fact &ba& d8,.Dd8D& bad b88D iD a _Do
tal iD8dtDdoD OD di6..nD& ~~OD8 did
DO& make OQ& a prima faei. CaM of iD8aDity
where that fact wu not e8t.ah1iahed before the
trial court. Poteat v. Peyton. 270 F. Supp. 220
(WD. Va. 1967).

811rd8D OD aeea88d QpoD modOD for pr.-
trial coIDJDJtDI.eD*- -In Proceedinr on a
motion for pretrial commitment for obeervation
and report. an accu8ed wu not required to
prove actual iD8aDity, u i8 neceuary wh.re
lack of crim.inal respon8ibility i8 rted u au
amrmative defeQ88. Ria 101. burden wu to
adduce facta su.m,cient to create in the court'.
mind reuonable Ir1NDd8 to doubt hi8 18Dity.
Thomu v. CttnninlbA 313 F.2d 934 (4th Cir.
1963); Aahby v. COX. 344 F. Supp. 759 (W.D. v..
1972).

In Proc8ediDl on a motion for pretrial com-
lnitment, au accu8ed met hi8 burden of creatiDl
a reuonabl. doubt u to hi8 18Dity wben two
speciali8t8 te8tifi.ed without contradictiOD or
reeervation that accu8ed wu PrlMDtiy in the
grip of a ..ri0U8 P8YChO8i8, diaabliq him from
uai8tinc hi8 coUDML Thomu v. CttnninlbA...
313 F.2d 934 (4th Cir. 1963).

In V1rlinia. UDlib the federal practice, the
burden rem upon th. accu8ed to prove hia
mental incompetency. 'nInm.OD8 v. PeytoD. 2.0
F. Supp. 749 (E.D. V.. 1968), rey'd on other
grounda. 360 F.2d 327 (4th Cir.), celt. deDied,
386 U.S. 960, 87 S. Ct. 398. 17 L. Ea 2d 306
( 1966).

Th. duty of carry1Dc the burdeD of proviq a
defendant'. iD8aDity at the time of trial fa1Ja
upon the petitiOD8r'. attorney to prlMDt th.
i88U8 to the court wb8D he hu reuonable belief'
that hi8 client's mental condition i8 of a nature
which may render him incompetent to stand
trial and which may alIO raiN a que8tion of hia
client's 18Dity at the tim. of th. crim.. Payne v.
S1ayton, 329 F. Supp. 886 (W.D. Va. 1971).

The burden of proof on the i88u. of iD8aDity
re8tl with the accu8ed. HodDett v. Slayton, 3043
F. Supp. 1142 (W.D. Va. 1972), appeal dia-
miSled. 471 F.2d MB (4th Cir. 1973).

Petitioaer Deed DO* p~ actDa1 iDaaD-
ity. -1!1 ProceediDl OD a motion for pretrial
commitment for obaervatio!1 aud rwport, th.
petitioner i8 not required to prove actual iDaaD-
itY. but only to addu~ facta IutBcient to create
in the court's mind reuonable grounda to doubt
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hia I8Dlty. Morria v. PeytA)n. 283 F. Supp. 63
(W.D. Va. 1968).

The qU.UOD 01 whether or no& the d..
feadaDt Do.. rtpt fro. WTOnc 18 no&
relevant tAl the quHtion of whether be sbould
have been afforded a pretrial mental eUmlDa-
tion. Aahby v. Cox, 344 F. Supp. 759 (W.D. Va.
1972).

E«ort8 to o..reo.e PrwaIDpdoa of 88D-
ity may be ~bed by ltate. -The
Supreme Court ofth. UnitAd Statea baa statAd
that a def8Ddant'1 e8'on. tAl oven:ome the pre-
lumption of IaDity may be ~bed by
ltate prw8CriptiODI u tAl the quantum of proof
and lepl testa or IaDity. Payne v. SlaytA)n. 329
F. Supp. 886 (W.D. VL 1971).

But d1M pr~ I'8qgi,. opportUDity to
ra8 Althoulh e8'on. tAl oven:ome
the pre8umptiOD of I8Dlty may be CtrCUm-
scnbed by ltate nllH u tAl the quantum of
proof and lepl testa or iDIaDity, due procela
requjr.- that a ltate Ih&1l afford the acculed
adequate opportunity tAl raiN the i..ue. Gra-
ham v. Gathrilht, ~ F. Supp. 1148 (W.D. VL
1972).

Befon iDdiI8Dt d8f8DdaDt 18 eadded to
p8JCbiatrte ~~. he mUIt make a
thr88hold IhowiDI tAl the trial court that w
IaDity ia likely tAl be a ti~!:~t factAlr in hia
defeDM. 'l\1ai8 v. Commonwealth, 230 Va. 99,
334 S.E.2d 838 (1985), cert. denied. 478 U.S.
1010, 106 S. Ct. 3309, 92 L. Ed. 2d 722 (1986).

IV. PRACrICE AND PROCEDURE.

Proof 01 rMMDabIe II'OUDd for qu-
doDiDC _tel cap8City eadU. a penoa
to a prWI_IR_r,- iDq1Iiry upon w mental
capability tAl undentaDd the nature of the
c:harp acaiD8t him and tAl Uliat in w defenM.
Ow8l8y v. peytAm. 368 F.2d 1002 (4th Cir. 1966).

a.8IiD8 CODte.plated. -Former
t 19.2-169 contemplated that the court would
nlle on the Iuge8tion .~r he8rinl eVtdence."
Hawb v. PeytoD, 370 F.2d 123 ( 4th Cir. 1966),
cert. denied, 387 U.S. 926,87 S. Ct. 20.., 18 L.
Ed. 2d 982 ( 1967).

~~ of aecu88d at b88l'iD1. -If the
penoDal pre88DC8 of the party sought tAl be
committed ia required at any hearing pre-
scribed, it will p~nt grave dimcultiH WIth
reapeet tAl m&Dy 1U8pec:ted mentally ill pereona
acculed of crime, and will, in e8'ect. prejudice
the rilhtl of an accu8ed, u many such pereona
an not in condition tAl appear in court.
Timmona v. Peyton, ~ F. Supp. 749 (E.D. Va.
1966). rev'd on other II'OUDdl, 360 F.2d 327 (4th
Cir.), cert. denied, 386 U.S. 960, 87 S. Ct. 396,
17 L. Ed. 2d 306 (1966).

Preco88i*-eDt b-nai ~ not d..
cide --of ~.peteDey- -The pre-
colDmiment he.nnc doea not decide the lAue of
competency, but rather the emteDC8 of reuon
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to believe that the defendant may be InCompe-
tent. McLaughlin v. Royster, 346 F. Supp. 297
I E.D Va. 1972).

Separate heariD8 OD i88U. of IaDity ...
~U8ti6.ed where the COurt, upon the concur-
rence of two qualified p.ychologiata, conaidered
defendant mentally competent to stand trial for
murder, and the jury affirmed .uch a conelu-
slon. Wilson v. Cox, 312 F. Supp. 209 (W.D. Va.
1970).

The report from the hO8pital d~ DOt
coDclude the i88Ue of competeDey. Counael
has a duty to explore the matter further and
adduce evidence in court, when there is reason
for doubt as to the mental conditioD of the
accused. McLaughlin v. Royster, 346 F. Supp.
297 (E.D. Va. 1972).

eectiv. ...i8taDC8 of coUD8eL -If rea-
sonable grounda exist for que.tioniDl the san-
ity or competency of a defendant and coUnIeI
faill to explore the matter, the defendant hu
been denied effective uaistance of counael.
Wood v. Zahradnick. 430 F. Supp. 107 (E.D. Va.
1977), a.ff'd, 578 F.2d 980 (4th Cir. 1978).

Where the facta known or reasonably
ucertainable by counMI prior to trial were
sufficient to inject the ialuel of whether the
defendant wu incompetent to stand trial or
whether he was not re.poDIible for hit acta in
the cue, counlel had an affirmative oblilation
to make suitable inquiry to determine whether
th... defeDlee could b. advanced. Counlel's
failure to do 80 rendered hitllli8tance Ineffec-
tive within the meaninl of the sixth amend.
ment. Wood v. Zahradnick. 430 F. Supp. 107
(E.D. Va. 1977), aff'd. 578 F.2d 980 (4th Cir.
1978).

The defenle attorney'1 failun to explore the
mental condition of hit client deprived hit cli-
ent ofhia rilht to effective 8I8iIt.ance of counMI
where the trial wu certain to result in hia
conviction unl... an in8anity defenle prevailed
and where the cireum8tancea sUlle8ted luch a
defenee. Wood v. Zahradnick. 578 F.2d 980 (4th
Cir. 1978).

The failure of the defendant'l lawyer to ex-
plore the matter and adduce evidence in court
where there wu reason for doubt u to the
mental condition of the acculed CODItituted a
denial of hit ript to effective Ulistance of
counleL Kibert v. Peyton, 383 F2d 566 ( 4th Cir.
1967).

Defe- of iDcompeteDcy C8DDot be
waived. -The defenee of incompetency to
stand trial cannot be waived by the Incompe-
tent. and hia counlel cannot waive it for h1m by
failing to move for examination of hit compe-
tency. Kibert v. Peyton. 383 F.2d 566 (4th Cir.
1967).

The due proceSI right to face trial only while
capable of understanding and ulisting In the
proceedinp is not subject to waiver
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McLaughlin v. Royster. 346 F. Supp. 297 I E.D.
Va. 1972).

E«ect of eval_tion requeet on speedy
mal ripi. -Where record clearly Indicated
that the substantial delay of tnal was occa-
sioned by defendant's motion for an evaluation
pursuant to thia section and his conduct In
relation to the eva1uation. i.e.. waIting almost
five montha to supply information necessary for
the exammation to commence, no deDJal of
speedy tnal occurred. Jone. v. Commonwealth,
13 Va. App. 566. 414 S.E.2d 193 ( 1992).

Defend8Dt may lUb8equenily rai8e de.
(eDM ofiD8aDiiy at tbD8 ofo«eDM. -Even
if the tnal court determmes that the accuaed
hu the capacity to stand trial, he IS not pre.
cluded from, and must be gtven the opportunity
of, raiamg a defeDM of inaanity at the tIme of
the commiuion of the offeDM. Graham v.
Gathright, 346 F. Supp. 1148 (W.D. Va. 1972).

On babe88 corp1l8 a fed.n1 coW'i may. in
1&8 d}xretiOD. enieriaiD aDd couider a
revte. of th. i88u. of iD8aDiiy at ibe tim.
of il'ta1. even wbere the state court bu prevt-
oualy detenniDed the same iuue ~r bearing.
It i. not, however, required to do so. Owsley v.
C.,nnlnrham, 190 F. Supp. 608 (E.D. Va. 1961).

Where no bearinr bu ever been had in any
stata court ProceediDl on the iuue of inaanity
at the tIme of trial. either at or IJDIDediately
prior to the trial on the menta or by way of
pG8i-convtction remedies in the state court, It
seema appropriate that a federal court should
grant a plenary bearing. Owsley v.
Cunningham, 190 F. Supp. 608 (E.D. Va. 1961).

Wbil. the proviliona of former §t 19.2-169
and 19.2-170 were di8Cretionary, the failure of
the trial court to eserri.. such di8Cretion. while
revtewabl. on direct appeal in the event of a
clear abuse of judicial diICretion, did not pre-
clude the accuaed from proving his lack of
mental capacity under his plea of not guilty,
and the jury could find the accused not guilty by
reason of inaanity. The trial court, in exercising
ita discretion by denying the motion to commIt,
conducted a hearing on the reasonable neces-
SIty of such commitment for obaervatlon and
report. Any error of the state court In evaluat-
U1g the Isiue of mental competency would not
go to jurisdiction; It ii only the denial of the
opportUnIty to tender the iaaue of i.ns&n1ty
which affords the nght to present the issue of
ins&n1ty in habeu corpua proceedings. Owsley
v. Cunningham. 190 F. Supp. 608 (E.D. Va.
1961).

SInce due proce.. entitled an accU-'ed to have
the matter of sanlty thoroughly canvused and
the Commonwealth proVIded the means for it, a
federal court wu ob1iled to scrutinize the pro-
cedures by which an accused's claIm was re-
jected. Thomu v. CunDlnrham, 313 F2d 934
14th Cir. 1963).

PetItion for habeas corpus on the grounds of
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allepd inaanity at the time of trial wu enter-
tained by a federal court even though the
petitioner never took a direct appeal from h1a
conVlctiona. Thomu v. Cllnniniham 313 F2d
934 \4th Cir. 1963).

When the opportWlity to ra1M the iuue of the
defendant'1 samty hu been provided, a federal
court in a habeu COrpU8 Proceedinl need not
Inquire apin into the menta! fitn- of the
state p~ner. Hodnett v. Slayton. 343 F. Supp.
1142 (W.D. VL 1972), appeal di8mia88d. 471
F.2d 648 (4th Cir. 1973).

Where the i88U8 ia inaanity at the time of
trial. a federal court ia oblipd to eumine the
procedur88 by whic.h thia claim wu rejeeted.
but it la not required to review the meritl of the
determination where the State hu done 10.
Graham v. Gathrilht. ~ F. Supp. 1148 <W.D.
Va. 1972).

Under the nUe IOvemiD& federal habeu cor-
pU8 proceedinCl. a federal diatrict court cannot
rely upon the ltate court'. findinp u .umc:ient
buia to decide a defendant'1 claim of incompe-
ten~ to atand trial where no .peci!c findiDc of
fact wu made by the ltate court u to petition-
er'. condition when he wu tried. and when the
~ apinat petitioner wu apparently b8Md
upon a re8tric:ti.. nUe of the reln~ 0( evi-
dence. which kept the ltate court from decidinc
the central iuue 0( competeDCY. McLaulhlin v.
Royltar, 346 F. Supp. 297 (E.D. VL 1972).

On the i88U8 of the compet8Dey 0( a petitioner
to atand tJ'ia1. he hu the ricbt to a federal
hearm.. McLaulhlin v. RoY8t8'. 346 F. Supp.
297 (E.D. Va. 1972).

UabW*7 for ~ ~i&al.
ised UDder ntle 1'7.1. -A penon ia liable for
the erpenM8 of h1a can. a..tlll8nt. and maIn-
tenance whea coD8D8d to a ltate hoepital pur-
suant to Title 37.1, even thoulh he preV1oualy
had been CO~~ to the Caality pUnuaDi to
former' 19.2-169 u a pe~ c:harI.d with

119.2-188.2. Di8pQ8itiOD wheD defeDdant found iDCOmpeteDt. -
A. Upon ftnding pursuant to subsection E of § 19.2-169.1 that the defendant
is incompetent. the court shall order that the defendant ~ive treatment to
restore his competency on an outpatient baais or, if the court specifically ftnda
that the defendant requires inpatient hospital treatment, at a hospital
designated by the Co~~ioner of Mental Health, Mental Retardation and
Substance Abuse Services 88 appropriate for treatment of persona under
crim;naJ charge. Any reporta submitted pursuant to subsection D of
§ 19.2-169.1 shall be made available to the director of the treating facility.

B. 1!, at any time after the defendant is ordered to underJO treatment under
subsection A of this section, the director of the treatment facility believes the
defendant's competency is restored, the director shall immediately send a
report to the court 88 prescribed in subsection D of § 19.2-169.1. The court
shall make a niling on the defendant's competency accordinl to the procedures
specified in subsection E of § 19.2-169.1. ( 1982, c. 653.)
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cnm.. Commonwealth. Dep't oC M.ntaJ HeaJth
.MentaJ Ret&rdati011 v. Jel1kiD8, 224 V.. 466,
297 S.E.2d 692 (1982).

AppoiDta_& OD prior ooeuio- did DO&
prec1ud. 8&a&u ..-lad8peDd.D.. p87ebJa.
tri8&. -Doctor wu I1Ot preclud8d ~m be1111
an "iI1dependen~ ~tri8t limply becaUM
h. had beeD apPO1Dted by t.he coW't OD pnor
occuioD8. HopD v. Commonwealth. 5 V.. App.
36, 360 S.E.2d 371 (1987).

0rderiD8 ot --_IR.daa DO& .8DdiDI ot
probab.. ca-. -Wb8r8 tbe court ardend
th. p8ychiatric .w inAtioD IOlely becaUM
"thia iI a capita1 murder -,. t.he court did
not, merely by onIeriDI t.he ~tric eumi.
I1AtioD punUaDt to H 19.2.169.1 and
19.2.169.5, u .matter oC law, 6Dd probabl.
caUM. 1\1aI. V. Commonwealth. 230 V.. 99,
3a. s.E.2d 838 (1986), C8rt. deDied. 478 U.S.
1010, 106 s. Ct. 3309.92 L. Ed. 2d 722 (1986).

Wtthdnwa1 ot Dode8 ot iD*-& did DO&
moo& i81M ot errw iD ~ 8OdOD for
p87cbJa&IiG ~~~ -Tbe iuU8 oC
wbether t.he court ened iD d8DyiD( de!.Dd8Dt'.
pr.-tria1 motiOD Cor iDdepeDd8Dt p8Ychi8tric
UIiItaDC8 wu no& IDOOt, wben d.C.DdaDt
withdr8'W' hi8 noQce 0( iDt8it to ~ OD aD
iDADiiy d.C8DM beeaUM ol bi8 be1W t.ba& b8
had I1Ot b88D ~ Iumci8D& opport1miiy to
develop mdeDC8 o(hi8 ~taJ ltat8 at tbe tima
oC th. o8'.DM. HOI8D ..Co~D'W'ea1t.h. 5 V..
App. 36, 360 s.E.2d 371 (1987).

I.D8 ot wWb.- ~--5r.& 88t ~
Dot ~ ~ ~ .-.P8JehJ..
tri8t prv.t... -It iI Do& n~.' to ad.
dre88 tbe iuU8 OD appM1 wb8tb8r def.Ddaat
carried tbe tbr.bold burd8D ~ iD AU ..
Oklahoma. 470 U.S. 68. 105 s. Ct. 1087, 84 L.
Ed. 2d 53 ( 1986). wbere tbe tria1 coun did. iD
fact, pro¥ide bim wit.b tbe ..m- ol aD iDd80
peDd8Dt ~a'i8t. H'ItaD ..CommoDwealth.
5 V.. App. 36.360 S.E.2d 371 (1987).
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§ 19.2-169.3. Di8P08ition of the UDreltorable incompetent defen-
dant A. If, at any time after the defendant is ordered to undergo treatment
pursuant to subsection A of § 19.2-169.2. the director of the treating facility
concludes that the defendant is likely to remain incompetent for the foresee-
able future. he shall send a report to the court so stating. The report shall also
indicate whether, in the director's opinion, the defendant should be released.
committed pursuant to § 37.1-67.3, or certified pursuant to § 37.1-65.1 in the
event he is found to be unrestorably incompetent. Upon receipt of the report,
the court shall make a competency determination according to the procedures
specified in subsection E of § 19.2-169.1. If the court finds that the defendant
is incompetent and is likely to remain so for the foreseeable future, it shall
order that he be (i) released, (ii) committed pursuant to § 37.1-67.3. or (iii)
certified pursuant to § 37.1-65.1. If the court finds the defendant incompetent
but restorable to competency in the foreseeable future, it may order treatment
continued until six months have elapsed from the date of the defendant's initial
admission under subsection A of § 19.2-169.2.

B. At the end of six months from the date of the defendant's initial
admission under subsection A of § 19.2-169.2 if the defendant remains
incompetent in the opinion of the director. the director shall so notify the court
and make recommendations concerning disposition of the defendant as de-
scribed above. The court shall hold a hearing according to the procedures
specified in subsection E of § 19.2-169.1 and, if it 1fnds the defendant
unrestorably incompetent, shall order one of the dispositions described above.
If the court finds the defendant incompetent but restorable to competency, it
may order continued treatment under subsection A of § 19.2-169.2 for addi-
tional six-month periods, provided a hearing pursuant to subsection E of
§ 19.2-169.1 is held at the completion of each such period and the defendant
continues to be incompetent but restorable to competency in the foreseeable
future.

C. If not dismissed without prejudice at an earlier time, charges against an
unrestorable incompetent defendant shall be dismissed on the date upon
which his sentence would have expired had he been convicted and received the
maximum sentence for the crime charged. or on the date five years from the
date of his arrest for such charges, whichever is sooner. (1982, c. 653.)

LiabWty for apea.- wMa bO8pita1-
ized 1IDder nde 8'1.1. -A penon i8 liable for
the expeD8e8 of hi8 care. treatment. and main.
tenance when coDB.D8d to .state holpitAl pur-
suant to Title 37.1. even thouih he previoualy

had been confined to the facility punuant to
former § 19.2-169 u 8 person charpd WIth
crime. Commonwealth. Dep't 0{ Mental Health
& Mental Retardation v. Jenkina. 22. V8. 456.
297 S.E.2d 692 (1982).

f 19..2-189.4. lJtiptiDa certain iaaue8 when the defendant is iDcom-
petent. -A finding of incompetency does not preclude the adjudication. at any
time before trial. of a motion objecting to the sufficiency of the indictment. nor
does it preclude the adjudication of similar legal objections which. in the court's
opinion. may be undertaken without the personal participation of the defen-
dant. (1982. c. 653.)

§ 19.2-189.5. Evaluation of sanity at the time of the o«eDH; diaclo-
sure of evaluation re.ult8. -A. Raising issue of sanity at the time of
offense; appointment of evaluators. -If, at any time before trial, the court
finds, upon hearing evidence or representations of counsel for the defendant,
that there is probable cause to believe that the defendant's sanity will be a
significant factor in his defense and that the defendant is financially unable to
pay for expert assistance, the court shall appoint one or more qualified mental
health experts to evaluate the defendant's sanity at the time of the offense and,

'
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where appropriate, to assist in the development of an insanity defense. Such
mental health expert shall be (i) a psychiatrist, a clinical psychologist, or an
individual with a doctorate degree in clinical psychology who has successfully
completed forensic evaluation training as approved by the Commissioner of
Mental Health, Mental Retardation and Substance Abuse Services and (ii)
qualified by specialized training and e%perience to perfonn forensic evalua-
tions. The defendant shall not be entitled to a mental health expert of his own
choosing or to funds to employ such expert.

B. Location of evaluation. -The evaluation shall be perfonned on an
outpatient basis, at a mental health facility or in jail, unle88 the court
s~ifically finds that outpatient services are unavailable, or unleu the results
of the outpatient evaluation indicate that hospitalization of the defendant for
further evaluation of his sanity at the time of the offense is necesaary. If either
finding is made, the court, under authority of this sublection, may order that
the defendant be sent to a hospital designated by the CommLA!ioner of Mental
Health, Mental Retardation and Substance Abuse Services as appropriate for
evaluation of the defendant under criminal charge. The defendant shall be
hospitalized for such time as the director of the hOlpital deems neceasary to
perform an adequate evaluation of the defendant's sanity at the time of the
offense, but not to exceed thirty days from the date of admission to the hospital.

C. ProIJi.!ion ofinformation to evaluator. -The court shall require the party
making the motion for the evaluation, and such other parties as the court
deems appropriate, to provide to the evaluators ap~inted under subsection A
any information relevant to the evaluation, including, but not limited to (i)
copy of the warrant or indictment; ( ii) the names and" addre88el of the attorney
for the Commonwealth, the attorney for the defendant and the ju. who
appointed the expert; (iii) infonnation pertAining to the alleged crime, mclud-
ing statements by the defendant made to the police and tranacripta of
preliminary hearings, if any; (iv) a summary of the reaaons for the evaluation
request; (v) any available psychiatric, psychological, medical or social records
that are deemed relevant; and (vi) a copy of the defendant's criminal record, to
the extent reasonably available.

D. The evaluators shall prepare a full report concerning the defendant's
sanity at the time of the offense, including whether he may have had a
significant mental disease or defect which rendered him insane at the time of
the offense. The report shall be prepared within the time period designated by
the court, said period to include the time necessary to obtain and evaluate the
infonnation specified in subsection C.

E. Disclosure of evaluation results. -The report described in subsection D
shall be sent solely to the attorney for the defendant and shall be deemed to be
protected by the lawyer-client privilege. However, the Commonwealth shall be
given the report, the resulta of any other evaluation of the defendant's sanity
at the time of the offense, and copies of psychiatric, psychological, medical, or
other records obtained during the course of any such evaluation, after the
attorney for the defendant gives notice of an intent to present psychiatric or
psychological evidence pursuant to § 19.2-168. (1982, c. 653; 1986, c. 535;
1987, c. 439; 1996, cc. 937, 980.)

EdItor'. DOte. -Many of the CU88 cited in
the followinl annotationa were decided under
repealed §t 19.2-169 and 19.2-170.

Th. 1918 am.Ddm.D&L -The 1996
amendmenta by cc. 937 and 980 are identical.
and in subleCtion A. in claUM (i), deleted "li-
censed- precedinl "plychololilt- and deleted "a
licensed paycholo(ilt re(iateNd with the Board
of Psychology Wtth a specialty in cliDicaJ ser-

VIces" Pr.e.diDc -or eD individual with a doc-
torate decree."

Law Review. -For comment on the iD88D-
lty defense in V1rliDia. -17 U. Rich. Lo Rev.
129 ( 1982).

Due proe-. req~ that State m1l8t
provide adequate m88D8 by wbicb ac-
cuMd CaD rai88 '-ae of iD8&Dity at the time
of trial and at the commiuion of the alle.-d
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otfeDM. Hodnett v. Slayton. 343 F. Supp. 1142
(W.D. Va. 1972). appeal diamiaaed. 471 F.2d 648
14th Cir. 1973).

State muat U8ure IDdi'.D& defeDdaa&
aCC- to competeD& p8Ycbia&ri8& who will
conduct an appropriate eumination and ...itt
ID evaluation. preparation. and preMntation of
the defeDM when the defendant demonatrate.
to the trial judge that hillanity at the time of
the otfeDM it to be a significant factor at trial.
Thale v. Commonwealth. 230 Va. 99, 334
S.E.2d 838 (1986), cert. denied. 478 U.S. 1010.
106 S. Ct. 3309, 92 L. Ed. 2d 722 (1986).

ladipD& eadded to p8Ycbia&rta& ID capi.
tal caM OD iM1I8 of fa.&un daapro--.
-When the proeecution in a capltal..ntenC1nl
Proceedinr pre..nta peychiatric evidence of an
indipnt defendant'. future danprouaD..., due
proceaa requires that a ltate provide the defen-
daDt the ...iltance of a p8Ychiatri8t on the
i8lue. Where the Common~th pre8ented
p.ychiatric evidence that defendant showed
hiP probability of futW'e danaerouan..., even
thoUlh defendant'. trial and direct appeal pre-
dat.d in li8ht oftbe trial court erred in denyinc
hia motion for an independent p8ychiatrilt to
rebut the Commonwealth'. P8ychiatric evi-
dence of futW'e danprouan 1\1ale v. Com-
monwealth. 230 Va. 99, 334 S.E.2d 838 (1986),
cert. denied. 478 U.S. 1010, 106 S. Ct. 3309, 92
L. Ed. 2d 722 (1986).

Ak8 ..0kIab0ma to be appUed p~-pec;..
dTe1". -The Nle announced in Aka v. Okla-
homa. 470 U.S. 68,106 S. Ct. 1087, 84 L. Ed. 2d
53 (1986) (that due p~ of law wu denied
where no peyehiatriat wu appoint.d to eum-
ine the defendant, to help him prepare hiI caM,
to ..rve u an espert wi~ for the defen8e.
and to a8Ii8t in the def8DM at trial) Ihould be
applied only to thOM C8M8 tried .ublequent to
Feb. 26, 1986. Snurkowlki v. Commonwealth, 2
Va. App. 532. 348 S.E.2d 1 ( 1986).

L__IR-doD b" Ita8' ~liDi~l p8Ycbol00
1!8& ADd meata1 be81&1a plot~Dal8 ..d80
8ed _t8. -The trial court cor-
rectly Nled that the .w ;...tioD and
evaluation of d.c8DdaDt by a Ita4' clinical pIY-
cholOli8t and the mental health profeeaionala
at Central State Hoepital ..tiIAed the requile-
menta of both .ubeection A and the due proce..
requiremente deaned in Aka v. Oklahoma. 470
U.S. 88, 106 S. Ct. 1087, 84 Lo Ed. 2d 53 (1986).
FUDk v. Commonwealth, 8 Va. App. 91. 379
S.E.2d 371 (1989).

Befon iDdipD& defeDdaa& la .Ddded to
p8YcbiaWic ..a.taaee, he mUIt make a
tbruhold Iho~ to the trial court that thii
sanity it likely to be a .iIDiAcant factor in hi.
defeDM. 1\1al. v. Commonwealth. 230 Va. 99,
3M S.E.2d 838 (1986). cert. denied. 478 U.S.
1010. 106 S. Ct. 3309.92 Lo Ed. 2d 722 (1986).

Rich& of defeDdaD& to ~ defeDM of
lD8aDi&y at tim. of ~DM d.pite compe-

teDcy 8DdiDc. -Even If the trial court der,;r-
minel that the acculed hu the capacity to
stand trial, he ~ not precluded from, and mun
be given the opportunity of. r8l8mg a defenle of
inaaDity at the time of the commiuion of the
offenle. Graham v. Gathnght. 346 F. Supp.
1148 (W.D. Va. 1972).

The trial coun bu ihe iDhereDt power
to ~ defeDdaDt to be ezalDJDed by a
.-ycbiatric colDmlttee in order thai hi8 ex-
aminen might report their opinion u to hi8
lanity at the time of hi8 allel.d ~ and
t;e8tify to luch opinion if called by the Common-
wealtJl ..rebuttal witDeI88I. Shimeit v. Com-
monwealtJl. 221 V.. 760. 27' S.E.2d 306 ( 1981 ).

CommoDw.ih 8Ddtled to other IaDity
evalaadoDa. -Sublection E of thiI 1eCti0n
clearly provid81 that the CommonwealtJl ~
entitled not only to the report ordered under
thilleCtion, but 8180 to the reaulta of any otJler
evaluation of the defendant'. lanity when nO0
ace ~ liven by the defeDM punUaDt to
§ 19.2-188; IUblection E of thill8Ction cannot
be read u applyinc only to the report ordered.
BleviD8 v. Commonwealth. 11 V.. App. 429, 399
S.E.2d 173 (1990).

IDquil'7 bato co_pet8DC7 to 8taDd trial
DOt UJDited. -Neither former t 19.2-169 nor
former § 19.2-170. though preceded by
§ 19.2-188 requiriDI notice of an inaaDity de-
fenM, contained any lancu88W up~y or im-
pliedly limitiDl the committee'. (now evalua-
ton') inquiry to competency to Itand trial. or
forbiddiDl it to 10 into the quution of inaaDity
at the time of the allepd offeDl8. Shimett v.
Commonwealth, 221 V.. 760, 27' S.E.2d 306
(1981).

B1U'd8D 01 proviq iD88Dity. -An accu8ed
~ pf88umed to be laDe at the trial and dunnj
the commjaaion of the offeDM, and it i. hi8
burden to prove th. contrary. Graham v.
G.thrilht. ~ F. Supp. 1148 (W.D. v.. 1972).

Th. duty of C&rrYinI the burd.n of provin( a
defendant'l inaaDity at th. time of trial fal1l
upon th. petitioner'l attomey to pre88Dt the
iaaue to the court when he ha reuoDable belief
that hi8 client'. mental condition ~ of a nature
which may render him incompetent to stand
trial and which may 8180 raiN a que8tion of hia
client'. lanity at the tim. of the crime. Payne v.
Slayton, 329 F. Supp. 886 (W.D. v.. 1971).

The burden of proof on the iuu. of inaaDity
re.ta with the aIXUMd.. Hodaett v. SlaytoD. 343
F. Supp. 1142 (W.D. Va. 1972). appeal dii.
mil8ed. 471 F.2d 648 (4th Cir. 1973).

In VlrgiDi&. unlike tJIe federal practice, the
burden relta upon the accuMd to prove hi8
mental incompetency. Tim.m0D8 v. Peyton. 240
F. Supp. 749 (E.D. V.. 1966). rev'd on other
groundl. 360 F.2d 327 (4th Cir.), cert. denied.
385 U.S. 960.87 S. Ct. 396. 17 L. Ed. 2d 305
( 1966).

OrderiDc of .y.-I...doD DOt a 8DdiDC of
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probable C8QM. -Where the court ordered
the paychiatric eum.ination solely becaUIe
"thi. 18 a capital murder cue," the court did
not. merely by orde~ the plychiatric eumi-
nation punuant to § 19.2-169.1 and thia 1«-
tion, u a matter of law. find probable caUM.
TuaI. v. Commonwealth, 230 V.. 99. 334
S.E.2d 838 (1985), cert. denied. 478 U.S. 1010,
106 S. Ct. 3309, 92 L. Ed. 2d 722 (1986).

E8'8Ctt" 88i8taDC8 of coUDML -If rea-
IOnable IfOUDda ~ for que8tioninr th. Ian-
lty or competency of a defendant and counael
faila to es:p10re the matter. the defendant hu
be8D denied e6ectiV8 aui8tance of counael.
Wood v. ZahradDick. 430 F. Supp. 107 (E.D. Va.
1977), a8"d, 578 F.2d 980 (4th Cir. 1978).

Where th. facta known or reuonably
UC8rtaiDabl. by coUDMI prior to trial were
I~ci.nt to inject th. iuu.. of whether the
defendant wu in~mpet8nt to stand trial or
wb.tber b. wu not re8ponaible for bia acta in
the ~. coUDMl bad an am.rmatiV8 obliption
to make luitabl. inquiry to determine whether
~ def.n.- could be advanced. Counael'1
failure to do ~ rend.r.d. bia uaiat&nce ine4'ec-
tive within the meaniDl of the sixth amend-
ID8Dt. Wood v. ZahradDick. 430 F. Supp. 107
(E.D. V.. 1977). a8"d, 578 F.2d 980 (4th Cir.
1978).

The defenae attorney. failUA to ea:plon the
ment&l condition of hia client deprived hii cli.
ent of hi. nght to effective al8i.unce of counal
where the trial wu certajJ\, to re8ult ID hii
conV\ction unle.. an inanity defenae prevailed
and where the C1rcwn8tance8 ~ IUch a
defenae. Wood v. Zahradnick, 578 F.2d 980 (.th
Cir. 1978).

CouideradOD of iD88D.itJ ID federal ha.
beM p~-lDp. -While the promlona of
former II 19.2-189 and 19.2-170 were di8Cre-
tionary. the failUA of the trial court to IS8raM
5uch diICretiOI1, while reviewable on direct ape
peal in the event of a clear abUM of judicial
di8Cretiol1, did not preclude the accu8ed. ~m
pro~ hia lack of mental capacity under hii
plea of not IUilty, and the jury could dnd the
accu8ed. not IUilty by re.-n 0( inanity. Tb8
trial court. in 1S8~ ita di8Cretion by deny-
ini the motion to comm.it, conducted a he8rinI
on the reuonable n8C-.ity 0( IUch comm.it-
ment for ob88rvatioD and report. ADy errvr 0(
the .tata court in 8ValuatiDC the iI8U8 0( mantal
competency would not 10 to jurildictioD; It ii
only the denial 0( th. opportuDity to taDder the
iuu. 0( inanity which atford8 the rilht to
preHDt th. iI8U8 0( inanity in hab.. ~
proceldiDp. 0w8l8y v. Ct"",i"Ih 190 F.
Supp. 808 (E.D. VL 1961>.

f 19.'J.188.8. Emertency treatment prior to triaL -A Any defendant
who is not subject to the provisions of § 19.2-169.2 may be hospitalized for
psychiatric treatment prior to trial if:

1. The court with jurisdiction over the defendant's case finds clear and
convincing evidence that the defendant (i) is being properly detained in jail
prior to trial; (ii) ia mentally ill and imminently dangerous to self or others in
the opinion of a qualified me.ntal health professional; and (iii) requires
treatment in a hospital rather than the jail in the opinion of a qualified mental
health profeuional; or

2. The perIOD having custody over a defendant who is awaiting trial has
reaaonable C8uae to believe that (i) the defendant is mentally ill and immi-
nently dangerous to himaelf or others and (ii) requires treatment in a hospital
rather than jail and the perIOD having such custody arranges for an evaluation
of the defendant by a perIOD skilled in the diagn08ia and treatment of mental
illn881 provided ajudp, as defined in § 37.1-1 or, if a judge ia not available, a
maliatrate, upon the advice of a person skilled in the diagnosia and treatment
of mental illne88, subsequently issues a temporary order of detention for
treatment in accordance with the procedures specified in § 37.1-67.1. In no
event shall the defendant have the right to make application for voluntary
admi8lion and treatment as may be otherwise provided in § 37.1-65 or
§ 37.1-67.3.

If the defendant ia committed pursuant to subdivision 1 of this subsection,
the attorney for the defendant shall be notified that the court is considering
hospitalizing the defendant for psychiatric treatment and shall have the
opportunity to challenge the findings of the qualified mental health profes-
sIonal. If the defendant ia detained pursuant to subdivision 2 of this subsec-
tion, the court having jurisdiction over the defendant's case and the attorney
for the defendant shall be given notice prior to the detention pursuant to a
temporary order of detention or as soon thereafter as ia reasonable. Upon
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detention pursuant to subdivision 2 ofthis~ubsection, a hearing shall be held,
upon notice to the attorney for the.defendant, either (i) before the court having
jurisdiction over the defendant's case or ( ii) before a judge as defined in
§ 37.1-1, in accordance with the provisions of § 37.1-67.4, in which case the
defendant shall be represented by counsel as specified in § 37.1-67.3; the
hearing shall be held within forty-eight hours of execution of the temporary
order to allow the court which hears the case to make the findings, based upon
clear and convincing evidence, which are specified in subdivision 1 of this
subsection. If the forty-eight-hour period herein specified terminates on a
Saturday, Sunday or legal holiday, such person may be detained for the same
period allowed for detention pursuant to an order for temporary detention
issued pursuant to § 37.1-67.1.

In any case in which the defendant is hospitalized pursuant to this section,
the court having jurisdiction over the defendant's case may provide by order
that the admitting hospital evaluate the defendant's competency to stand trial
and hia mental state at the time of the offense pursuant to §§ 19.2-169.1 and
19.2-169.5.

B. A defendant subject to this section shall be treated at a hospital
designated by the Commissioner as appropriate for treatment and evaluation
of persons under criminal charge. The director of the hospital shall, within
thirty days of the defendant's admission, send a report to the court with
jurisdiction over the defendant addressing the defendant's continued need for
treatment as mentally ill and imminently dangerous to self or others and, if so
ordered by the court, the defendant's competency to stand trial, pursuant to
subsection D of § 19.2-169.1, and his mental state at the time of the offenae,
pursuant to subsection D of § 19.2-169.5. Based on this report, the court shall
either (i) find the defendant incompetent to stand trial pursuant to subsection
E of § 19.2-169.1 and proceed accordingly, (ii) order that the defendant be
discharged from custody pending trial, (iii) order that the defendant be
returned to jail pending trial, or (iv) make other appropriate disposition,
including dismissal of charges and release of the defendant. .

C. A defendant may not be hospitalized longer than thirty days under this
section unless the court which has criminal jurisdiction over him or a judge as
defined in § 37.1-1 holda a hearing at which the defendant shall be repre-
sented by an attorney and finds clear and convincing evidence that the
defendant continues to be (i) mentally ill, (ii) imminently dangerous to self or
others, and (iii) in need of psychiatric treatment in a hospital. Hospitalization
may be extended in this manner for periods of sixty days, but in no event may
such hospitalization be continued beyond trial, nor shall such hospitalization
act to delay trial, so long as the defendant remains competent to stand trial.
(1982, c. 653; 1986, c. 629; 1987, c. 96; 1990, c. 76; 1995, c. 844.)

1'Ia8 1111 ameadm-* subltituted
.f 37.1-05 or f 37.1-67.3" for .f 37.1-672 or
f 37.1-05- at the end 0{ subdimion A 2.

f 19.2-169.7. Diacl08ure by defeadant durinl evaluatioa or treat-
meat; UM at IUilt pba8e of trial. -No statement or disclosure by the
defendant concerning the alleged offense made during a competency evalua-
tion ordered pursuant to § 19.2-169.1. a mental state at the time of the offense
evaluation ordered pursuant to § 19.2-169.5. or treatment ordered pursuant to
§ 19.2-169.2 or § 19.2-169.6 may be used against the defendant at trial as
evidence or as a basis for such evidence. except on the issue of his mental
condition at the time of the offense after he raises the issue pursuant to
§ 19.2-168. (1982, c. 653.)
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§ 19.2-176

H 19.2-170 through 19.2-1741 Repealed by Acts 1982, c. 653

Cr088 refereacea. -For present proVlSlona
covenng the .ubJect matter of the repealed

sectlOna, see §§ 19.2-168.1 and 19.2-169.1

through 19.2-169.7.

§ 19.2-174.1. Information required prior to admiuion to a mental
health facility. -Prior to any person being placed into the custody of the
Commissioner for evaluation or treatment pursuant to §§ 19.2-169.2,
19.~-169.6. 19.2-176. 19.2-177.1, 19.2-182.2, and 19.2-182.3, the court or
special justice shall provide the Commissioner with the following, if available:
(i) the commitment order, (ii) the names and addresses for the attorney for the
Commonwealth, the attorney for the person and the judge holding jurisdiction
over the person, (iii) a copy of the warrant or indictment, and (iv) a copy of the
criminal incident information as defined in § 2.1-341 or a copy of the arrest
report or a summary of the facts relating to the crime. The party requesting the
placement into the Commissioner's custody or, in the case of admissions
pursuant to §§ 19.2-169.6, 19.2-176, and 19.2-177.1, the person having cus-
tody over the defendant shall gather the above information for submission to
the court at the hearing. If the information is not available at the hear:ing, it
shall be provided by the party requesting placement or the person having
custody directly to the Commissioner within ninety-six hours of the person
being placed into the Commissioner's custody. (1995, c. 645.)

§ 19..2-175. CompeD8atioD of experta. -Each psychiatrist, clinical psy-
chologist or other expert appointed by the court to render professional service
pursuant to §§ 19.2-168.1, 19.2-169.1, 19.2-169.5, subsection A of § 19.2-176,
§§ 19.2-182.8, 19.2-182.9, 19.2-264.3:1, or § 19.2-301, who is not regularly
employed by the Commonwealth of Virginia except by the University of
Virginia School of Medicine and the Medical College of Virginia, shall receive
a reasonable fee for such service. The fee shall be determined in each instance
by the court that appointed the expert, in accordance with guidelines estab-
lished by the Supreme Court after consultation with the Department of Mental
Health, Mental Retardation and Substance Abuse Services. Except in capital
murder cases the fee shall not exceed $400, but in addition if any such expert
is required to appear as a witness in any hearing held pursuant to such
sections, he shall receive mileage and a fee of $100 for each day during which
he is required so to serve. An itemized account of expense, duly sworn to, must
be presented to the court, and when allowed shall be certified to the Supreme
Court for payment out of the state treasury, and be charged against the
appropriations made to pay criminal charges. Allowance for the fee and for the
per diem authorized shall also be made by order of the court, duly certified to
the Supreme Court for payment out of the appropriation to pay criminal
charges. (Code 1950, § 19.1-233; 1960. c. 366; 1968. c. 657; 1970. c. 640; 1975,
c. 495; 1976, c. 140; 1978. cc. 195.794; 1979. c. 516; 1982, c. 653; 1986, c. 535;
1990, c. 697; 1995, c. 645.)

Th. 1911 ameadm.at. in the lint sentence.
lnlerted "§f 19.2-182.8. 19.2.182.9,
19.2.264.3:1, or" following ~§ 19.2.176" and de-
leted "sub8eCtlona (1) and (2) of § 19.2.181or

§ 192-264.3.1" folloW1nl"§ 19.2-301."
Law ~vi.w. -For comment on the IDsan-

Ity defense ID VlrgiDia, see 17 U. Rich. L. Rev.
129 ( 1982).

§ 19.2-176. Determination of iIL--!1ity after conviction but before
sentence; hearin.. -A. If. after conviction and before sentence of any
person. the judge presiding at the trial finds reasonable ground to question
such person's mental state, he may order an evaluation of such person's mental
state by at least one psychiatrist or clinical psychologist who is qualified by
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§ 19.2-177.1

training and experience to perform such evaluations. If the judge. based on the
evaluation. and after hearing representations of the defendant's counsel. finds
clear and convincing evidence that the defendant (iJ is mentally ill, and (ii)
requires treatment in a mental hospital rather than the jail. he may order the
defendant hospitalized in a facility designated by the Commissioner as
appropriate for treatment of persons convicted of crime. The time such person
is confined to such hospital shall be deducted from any term for which he may
be sentenced to any penal institution, reformatory or elsewhere.

B. If it appears from all evidence readily available that the defendant is
mentally ill and poses an imminent danger to himself or others if not
immediately hospitalized, a temporary order of detention may be issued in
accordance with subdivision A 2 of § 19.2-169.6 and a hearing shall be
conducted in accordance with subsections A and C within forty-eight hours of
execution of the temporary order of detention, or if the forty-eight-hour period
herein specified terminates on a Saturday, Sunday or legal holiday, such
person may be detained for the same period allowed for detention pursuant to
an order for temporary detention issued pursuant to § 37.1-67.1.

C. A defendant may not be hospitalized longer than thirty days under this
section unless the court which has criminal jurisdiction over him, or a court
designated by such court, holds a hearing, at which the defendant shall be
represented by an attorney, and finds clear and convincing evidence that the
defendant continues to be (i) mentally ill, (ii) imminently dangerous to self or
others, and ( iii) in need of psychiatric treatment in a hospital. Hospitalization
may be extended in this manner for periods of 180 days, but in no event may
such hospitalization be continued beyond the date upon which his sentence
would have expired had he received the maximum sentence for the crime
charged. (Code 1950, § 19.1-234; 1960, c. 366; 1964, c. 231; 1966, c. 715; 1972,
c. 295; 1975, c. 495; 1982, c. 653; 1986, c. 629; 1990, c. 76.)

Court mat have IOme evideDce avail-
able after verdict to autbortze thi. p~
d1U'e. -After the verdict of the jury hu been
rendered, when nothing hu transpired SInce
the trial which could caUte the court to,have
any reasonable doubt u to b1. sanity, or autho-
rize it to proceed under thi. lectiOD. the COurt

will not impanel another jury 00 determine the
sanity of the accused. since that question had
been directly put in issue under the plea of not
guilty. and finding him guilty they necessarily
found him 00 have been sane when the otfenae
was committed. Stover v. Commonwealth. 92
Va. 780. 22 S.E. 874 ( 1896).

§ 19.2-177: Repealed by Acts 1988, cc. 787, 873.

Cf088 refereDCe8. -AI to determination of
mental illneu after sentencing, see now
§ 19.2-177.1.

f 19.2-177.1. Determination of mental illness after sentencing; hear-
in,. -A person convicted of a crime who is in the custody of a local
correctional facility after sentencing may be the subject of a mental commit-
ment proceeding in accordance with the procedures provided in Chapter 2
(§ 37.1-63 et seq.) of Title 37.1. Such proceeding shall be commenced upon
petition of the person having custody over the prisoner. If the person having
custody over the prisoner has reasonable cause to believe that (i) the prisoner
is mentally ill and imminently dangerous to himself or others and (ii) requires
treatment in a hospital rather than a local correctional facility and the person
having such custody arranges for an evaluation of the prisoner by a person
skilled in the diagnosis and treatment of mental illness, then a judge, as
defined in § 37.1-1 or, if a judge is not available, a magistrate, upon the advice
of a person skilled in the diagnosis and treatment of mental illness, may issue
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a temporary order of detention for treatment in accordance with the proce-
dures specified in subdivision A 2 of § 19.2-169.6.

In all other respects. the involuntary civil detention and commitment
procedures specified in Chapter 2 of Title 37.1 shall be applicable. except:

1. Any detention or commitment shall be only to a facility designated for
this purpose by the Commissioner;

2. In no event shall the prisoner have the right to make application for
voluntary admission and treatment as may be otherwise provided in § 37.1-65
or § 37.1-67.3;

3. The time that such prisoner is confined to a hospital shall be deducted
from any term for which he may be sentenced. but in no event may such
hospitalization be continued beyond the date upon which his sentence would
have expired;

4. Any f risoner hospitalized pursuant to this section who has not completed
servic:'e o his .sentence upon discharge from the hospital shall serve the
remamder of his sentence. (1988. c. 787; 1995. c. 844.)

The 1811 ameDdmeD& sub8tituted
.§ 37.1-66 or § 37.1-67.3. for .§ 37.1-67.2 or
§ 37.1-66. at the end of subdivision 2.

Editor'. DOte. -The CaMI CIted below were
deCIded under former § 19.2-177 or prior law.

SeetiOD provid- I8fecuard. -V"1riinia
throWI a aaferuard around the execution of the
death sentence under thia section. Timmona v.
Peyt4n. 240 F. Supp. 749 IE.D. Va. 1965). rev'd
on other ~unda. 360 F.2d 327 (4th Cir.). cert.
denied. 386 U.S. 960. 87 S. Ct. 396. 17 L. Ed. 2d
306 (1966).

Prt8ODer ..D&eDced to d..tb. -~ 8«.
tion proV1d" an opportunity for a pri80ner who
after conviction and ..ntAnce to d.ath ia 10
deficient in hia faculties that it would be a
denial of due proceu to execute him to raiM
such question. Snider v. O""'i"Ih-"'. 292 F.2d
683 (4th Cir. 1961).

AppUed in Spruill v. Commonwealth. 221
Va. 475.271 S.E.2d 419 (1980).

§ 19.'J..178. Where pri80ner kept when no vacancy in facility or
hO8pitaL -men a court shall have entered any of the orders provided tor in
§§ 19.2-168.1, 19.2-169.1, 19.2-169.5, 19.2-169.6, 19.2-176, or § 19.2-177.1,
the sheriff of the county or city or the proper officer of the penal institution
shall immediately procee-:i to ascertain whether a vacancy exists at the proper
facility or hospital and until it is ascertained that there is a vacancy such
person shall be kept in the jail of such county or city or in such custody as the
court mayorder, or in the penal institution in which he is confined, until there
is room in such facility or hospital. Any person whose care and custody is
herein provided for shall be taken to and from the facility or hospital to which
he was committed by an officer of the penal institution having custody of him,
or by the sheriff of the county or city whose court issued the order of
commitment, and the expenses incurred in such removals shall be paid by such
penal institution, county or city. (Code 1950, § 19.1-236; 1960, c. 366; 1975, c.
495; 1995, c. 645.)

.§' 19.2-169. 19.2-170.19.2-173. and deleted

.or § 19.2-177" rollowiDl ., 19.2-176."
Tb. 1- ameDdmeD&, in the ant lentence,

sub8tituted "§t 19.2-168.1. 19.2-169.1,
19.2-169.5. 19.2-169.6, 19.2-177.1 or" for

§ 19.2-179: Repealed by Acts 1981, c. 310.

O 19.2-180. Sentence or trial of pri80Der when re8tored to sanity. -
When a prisoner whose trial or sentence was suspended by reason of his being
found to be insane or feebleminded, has been found to be mentally competent
and is brought from a hospital and committed to jail, if already convicted, he
shall be sentenced, and if not, the court shall proceed to try him aa if no delay
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had occurred on account of his insanity or feeblemindedness. (Code 1950,
§ 19.1-238; 1960, c. 366; 1975, c. 495.)

§ 19.2-181: Repealed by Acts 1991. c. 427.

Cr-. NfeNDC-. -For provision8 per-
taiDiDI to diapolltion of perlOn8 acquitted by

reuon of inaanity, -Chapter

(§ 19.2-182.2 et Ieq.).
11.1

f 19.2-182. Repreeentation by coUDHl in proc~ for commit.
ment. -A In any proceeding for commitment under this title, the jud,e
before whom or upon whose order the proceeding is being held, shall ascertain
if the person whose commitment is sought is represented by counael. If the
person is not repre.sen.ted by counsel,. the judge shall ap~int an attorney at
law to represent him m the proceeding. The attorney shall receive a fee of
twenty-five dollars for his services, to be paid by the Commonwealth.

B. Any attorney representing any person in any proceeding for commitment
under this title shall, prior to such proceeding, personally consult with such
person. (Code 1950, § 19.1-239.1; 1966, c. 715; 1975, c. 495; 1991, c. 427.)

f 19.2-182.1: Repealed by Acta 1982, c. 653.

CHAFfER 11.1.

DISPOSmoN 0' PERSONS AcQUlTrED BY REASON 0' lNSANrrY.

Sec.
19.2.182.8. R890catiOD 0( conditional rwl_.
19.2-182.9. Emerpncy ~ 0( coDditioD-

ally rw1ea88d acquittee.
19.2.182.10. Re1 0( penon wh~ condi-

tional rwleue wu revoked.
19.2-182.11. ModiAcation or rwmova1 0( condi.

tiona; DOtice; objectioD8; rwvi.w.
19.2.182.12. Repre88ntation 0( Common-

wea1th and acquiii88.
19.2-182.13. AUthority 0( Commi..;nn.r; d.l-

eption to board; li&bility.
19.2.182.1.. E8cape 0( perlOD8 placed or com-

mitted; penalty.
19.2.182.15. E8C8pe 0( perlOD8 p1aced OD COD-

ditional rwl ; penalty.
19.2-182.16. Cop- 0( ord.n to ColDmiAioner.

Sec.
19.2-182.2. Verdict 0( acquittal by reuon 0(

in88Dity t4 liata t.be (act; tampo-
rary cuatody aDd 8ValuatiOD.

19.2-182.3. Commitm8Dt; civil proceedinp.
19.2-182... ConAnement and treatment;

interf8Ci1ity tl'aD8f.n; Gut-o(-h08-
pital Yiajg; DOtiC8 0( chanp in
treatm.nt.

19.2-182.5. Revi- 0( ~tinuation 0( conAn..
m.nt h.ariDI; prOc:8dure and r.-
porta; diaPO8itiOD.

19.2-182.6. Petition (or rele..; conditional
rel... heariDC; DotiC8; diap08i-
tiOD.

19.2-182.7. ConditioDal rel...; criteria; COD-
ditiOD8; reportl.

f 19.2-182.2. Verdict of acquittal by reuon of ~-~ty to .tate the
faet; temporary cU8tody and evaluation. -When the defenae is insanity
of the defendant at the time the offense was committed, the jurors shall be
instructed, if they acquit him on that ground, to state the fact with their
verdict. The court shall place the person so acquitted ("the acquittee") in
temporary custody of the Commissioner of Mental Health, Mental Retardation
and Substance Abuae Services (hereinafter referred to in this chapter as the
..Commissioner") for evaluation as to whether the acquit tee may be released
with or without conditions or requires commitment. The evaluation shall be
conducted by (i) one psychiatrist and (ii) one clinical psychologist. The
psychiatrist or clinica1 psychologist shall be skilled in the diagnosis of mental
illness and mental retardation and qualified by training and experience to
perform such evaluations. The Commissioner shall appoint both evaluators, at
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least, one ~f whom shall not be employed by the hos:Pital in which the acquittee
lS pnmarily confined. The evaluators shall determlne whether the acquittee is
cunently mentally ill or mentally retarded and shall assess the acquittee and
report on his condition and need for hospitalization with respect to the factors
set forth in § 19.2-182.3. The evaluators shall conduct their eyAminAtions and
report their findings separately within forty-five days of the Commissioner's
asswnption of custody. Copies of the report shall be sent to the acquittee's
attorney, the attorney for the Commonwealth for the jurisdiction where the
person was acquitted and the community services board serving the locality
where the acqwttee was acquitted. If either evaluator recommends conditional
release or release without conditions of the acquittee, the court shall extend
the evaluation period to permit the hospital in which the acquit tee is confined
and the appropriate community services board to jointly prepare a conditional
release or disCharge plan, as applicable, prior to the hearing. (1991, c. 427;
1993, c. 295; 1996, cc. 937, 980.)

Th. 19M ...DdIDeD&8. -The 1996
amendmenu by cc. 937 and 980 are Identical,
and rewrote claUM (ii) in the first sentence
which formerly read: "one licenaed clinical Ply-
chololiat or licenled paycholoii-t reii-tered
with the Board of PsycholOlY with a lpec:1alty in
clinic:al serlices" and inHrted "clinical~ follow-
inc "paychiatriat or~ in the third sentence.

Editor'1 DO&e. -The c annotated below
were decided under prior law.

Court of appeal8 bad DO j1lri8diCtiOD of
appeal fIoo. COmDl.itm.eDt order. -The
court of appeall had no juriadic:tion of an appeal
from a commitment order under lublection ( 1 )
of former § 19.2-181; 8D esamination of
§ 17 -116.06 revealed no Proc:eedinc remotely
reMmbliDl the Proc:eedinc at lUue. AnUel v.
Commonwealth. 13 VL App. 172, 409 S.E.2d
172 (1991) (decided under prior law).

Court of appeala bad no juriadic:tion of an
appeal from a lublectiOD (1) of former
§ 19.2-181 commitment order, u none hu
been conferred by the lelialatUA; if the he8rin(
held under lubeection (1) of former § 19.2-181
wu criminal in natUA, the court of appeall bad
no juriadiction. u tha" bad been no final
convictioD of a crime hm which to appeal ( -
§ 17-116.06:1 (i»; fI1rtharmore, conferraJ of JU-
rildiction on the court of appeala by Iubeection
(5) of former § 19.2-181 did not apply to a
commitment Proc:eedinc under Iublec:tion ( 1) of
former § 19.2-181. AnUel v. Commonwealth,
13 Va. App. 172, 409 S.E.2d 172 ( 1991) ( decided
under prior law).

Ad_~R~ltI'atiV. proced~ UDder tbi8
MCtioa Dot proper ..jury iD8tnJctiOD8. -
The detailed adminiltrative proc:edurea to be
followed by the court and the Commi8l1oner of
Mental Health. Mental Retardation and Sub-
stance Abuae Serlicel under thii section when
a defendant ia ac:qwtted by reuon of inaanity
are directed to the court and are not the con-
cern of the jury and thUl are not proper u Jury
inltruc:tioDI. Spnlill v. Commonwealth, 221 Va.
475, 271 S.E.2d 419 ( 1980).

Trial court properly refuMd tAl inatruct jury
on the conMqUen~ of a verdict of not rullty by
reuon of inaaDity aJthouih defendant arrued
that the jury should have been tAIld that, pur-
suant tAl a findinr of not rullty by reuon of
insanity, defendant would not be let free but
lnltead would be committed tAl the cuatody of
state mental health authoriti... Aa interpreted
by the V1rgiDia Supreme Court, the lancuare In
the statute that detaila theIe conaequence.
specifically ~ itaelf tAl the attention of the
court. Furthermorw, the court of appeal. p~
sumed that the jury co~entioUlly followed
the ezplicit cautionary inatruction. Miller v.
Commonwealth, 15 Va. App. 301, 422 S.E.2d
795 ( 1992). a8"d. ~ VL 336, ~7 S.E.2d 411
( 1993) (decided under former t 19.2-181).

ColDIDitmeat ~~ for iD88D.ity
acqui*-- -6'08 that for
ot.her peno- -VIrliDia'. lCheme for the
commitment of iD8anity acquitteea ia different
In a number of reapecta from i~ lCheme for the
commitment of penoDI ocher than inaaDity
acqwtCe88. A penon other than an inaaDity
acquittee may be committed only if the
factfinder detenDiD- that there ii clear and
convmCinI evidence that the penon ii WaDe
and danproU8; he ii given the riiht tAl a Jury
tnal at the precommltment .tale; he ii auto.
matica1ly releued after 180 day. and if the
State wuhu tAl collDJ1e him for a lonpr penod,
It m~t inItiate a fresh commitment proceedin(
every 180 days; and, fiDa1iy, before the 18O-day
penod h81 run, he hal an unlimited niht to
seek releue. HaniI v. Ba1ione. 681 F.2d 225
14th Cir. 1982).

~.re~ iD 8taDdard8 for iDc~ra.
tiOD COD8titudoDaL -It i. not a denial of due
proce.. for a person wbo baa COmmItted a
cn=al act to be Incarcerated 81 long 81 be 18
considered dangeroU8. Thi8 8Ipect ofVIrgin1a.s
scheme doe. not deny equal protection because
a different standard (i.e.. WaDe and danpr-
Qua ) 18 uaed for perwoDI ocher than insanity
acqwtcees. The fact that an iD8anity acqwttee
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beyond a reasonable doubt to have committed
at leaat one dangerou. act. Ham. v. Ballone,
681 F2d 225 (4th Cir. 1982).

One-per-year reatriction d0e8 not den'.
equal protection. -That no s1milar restric-
tion is imposed on committed persona other
than insanity acquitteee does not make the n.Ile
limiting applicationa for discharge to one-per.
year unconstitutional under the equal protec-
tion clause. The obvioua rationale for tw re-
striction 18 to encourage the patient wb.o hal
demonatrated danprou.ne.. to cooperate WIth.
the treating physiciana in curiDl w ill8, and
the General Assembly could rationally have
distinguiahed between insanity acqwttee. and
other committed perwona in evaluating the wia-
dom of impoeing such a reltriction. Ham. v.
Ballone, 681 F.2d 225 (4th Cir. 1982).

No1' due pl'OCe88. -The force of the argu-
ment that th.e one-per.year re8triction on appli.
cationa for a releue order denie. due proceu
because it create. the pO88lbility th.at an insan-
lty acquittee will remain committed for alJnOIt
a year after the jU8ti.6.cation for hi8 commit.
ment b.8I ceued to emt ii substantially di.
luted by the fact th.at th.e hOlpital where the
inaaDity acquittee ii committed ii free to apply
for hii releue 81 often u it wilhM. Ham. v.
Ballone. 681 F.2d 225 (4th Cir. 1982).

Burden of p~f. -Both. in habe81 corpua
proceedingl and oth.er statutory proceedinp
for the releue of a perwon committed to a
mental inatitution after hi8 acquittal of a crimi-
nal otfenae on th.e ground of insanity, the bur-
den of proving eligibility for releue reltl on the
petitioner. Bla1ock v. Markley, 207 Va. 1003,
154 S.E.2d 158 ( 1967).

Where language of th.e statute improperly
placed upon insanity acquitee the burden of
proving, even if she wu not insane. that she
wu not dangeroU8, it VIolated protectiona of
the Due ~ Clause. Wllliaml v. Common.
wealth. 18 Va. App. 384, 444 S.E.2d 16 (1994)
(decided under former § 19.2-181).

has alread¥ been shown beyond a reaaonable
doubt to have committed at least one dangerous
act Justifies the distinction Virginia has drawn.
Harns v. Ballone, 681 F.2d 225 (4th Cir. 1982).

PenoD may DOt be iDcarcera&ed IOlely
becaUM be i8 iD.-De (at least in the absence
of any showing that an involuntary conftne-
ment is necesaary to ensure hi8 own survival or
safety or to alleviate or cure his illnesa). Harris
v. Ballone, 681 F.2d 225 (4th Cir. 1982).

HeariDI rilh&8 of iD8aDity acqui&&ee8
feDerally. -While the Code of Virginia does
not explicitly guarantee to insanity acquittees
the right to receive advance notice of hearinp,
to present evidence, and to crosa-examine ex-
perta, neither doe. it explicitly deny them.
Harris v. Ballone, 681 F.2d 225 (4th Cir. 1982).

DeDial of JW'Y trial and automatic reo
le... co~tutioDa1. -The denial of a jury
trial at the precommitment stage and the de-
nial of automatic release aft.er 180 days are
clearly not unconstitutional u denying due
pr0ce88, nor equal protection of the laws. The
fact that an iJIaanity acquittee hal already been
shown beyond a reuonable doubt to have com-
mitted at least one dangerous act provides a
rational basi8 for the diatinctions drawn by the
General Aalembly. Harria v. Ballone, 681 F.2d
225 (4th Cir. 1982).

Standard of proof UDder former MCttOD
held co~tutioDa1. -The requirement of
subsection (3) of former section 19.2-181 that
the judge be "satided- that the inaanity
acquittee qualified for commitment invoked at
least the preponderance-of-the-evidence stan-
dard, and the use of that ltandard Wal conati.
tutionally permi8lible. Harria v. Ballone, 681
F.2d 225 (4th Cir. 1982).

Althoucb clear-and-coDviDciDl 8iaD-
dard u8ed for other colDIDJ&tee80 -The
clear-and-convincing-evidence standard is reo
quired for the commitment of perlOnl other
than insanity acquitt-., but the situation of an
insanity acquittee i8 diatinruilhable because
an inaanity acquittee bal already been 6~Own

f 19.2-182.3. Commitment; civil proceediD,.. -Upon receipt of the
evaluation report and, if applicable, a conditional release or discharge plan, the
court shall schedule the matter for hearing on an expedited basis, giving the
matter priority over other civil matters before the court, to detennine the
appropnate disposition of the acquit tee. Except as otherwise ordered by the
court, the attorney who represented the defendant at the criminal proceedings
shall represent the acquit tee through the proceedings pursuant to this section.
The matter may be continued on motion of either party for good cause shown.
The acquit tee shall be provided with adequate notice of the hearing, of the
right to be present at the hearing, the right to the assistance of counsel in
preparation for and during the hearing, and the right to introduce evidence
and cross-examine witnesses at the hearing. The hearing is a civil proceeding.

At the conclusion of the hearing, the court shall commit the acquittee if it
finds that he is mentally ill or mentally retarded and in need of inpatient
hospitalization. For the purposes 9f this chapter, mental illness includes any
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mental illness, as this term is defined in § 37.1-1, in a state of remission when
the illness may, with reasonable probability, become active. The decision of the
court shall be based upon consideration of the following factors:

1. To what extent the acquittee is mentally ill or mentally retarded. as those
terms are defined in § 37.1-1;

2. The likelihood that the acquit tee will engage in conduct presenting a
substantial risk of bodily harm to other persons or to himself in the foreseeable
fu ture ;

3. The likelihood that the acquittee can be adequately controlled with
supervision and treatment on an outpatient basis; and

4. Such other factors as the court deems relevant.
If the court detennines that an acquittee does not need inpatient hospital-

ization solely because of treatment or habilitation he is currently receiving, but
the court is not persuaded that the acquit tee will continue to receive such
treatment or habilitation, it may commit him for inpatient hospitalization. The
court shall order the acquittee released with conditions pursuant to
§i 19.2-182.7 through 19.2-182.9 if it finds that he ia not in need of inpatient
hospitalization but that he meets the criteria for conditional release set forth
in § 19,2-182.7. If the court finds that the acquittee does not need inpatient
hospitalization nor does he meet the criteria for conditional release, it shall
release him without conditions, provided the court has approved a discharge
plan, prepared jointly by the hospital staff and the appropriate community
semces board. (1991, c. 427; 1993, c. 296.)

I 19.2-182:... Confinement and treatment; interfacillty traD8fen;
out-of-hO8pital viait8; notice of chance in treatment. -Upon commit.
ment of an acquittee for inpatient hospitalization, the Commissioner shall
determine the appropriate placement for him, based on his clinical needs and
security requirements. The Commissioner may make interfacility transfers
and treatment and management decisions regarding acquittees in his custody
without obtAinjng prior a~proval of or review by the committing court. If the
Commissioner is of the opmion that a temporary visit from the hospital would
be therapeutic for the acguittee and that such visit would pose no substantial
danger to others, the Commissioner may grant such visit not to exceed
forty-eight hoUrI. The Commissioner shall notify the attorney for the Com-
monwealth for the committing jurisdiction in writing of changes in an
acquittee's course of treatment which will involve authorization for the
acquittee to leave the grounda of the hospital in which he is confined. (1991, c.
427; 1993, c. 295.)

f 19.2-1n.5. Review of continuation of coD.8Dement hearinl; proce-
dun and report8; di8P08itioD. -A. The committing court shall conduct a
hearing twelve montha after the date of commitment to assess each confined
acquittee's need for inpatient hospitalization. A hearing for assessment shall
be conducted at yearly intervals for five years and at biennial intervals
thereafter. The court shall schedule the matter for hearing as soon as possible
after it becomes due, giving the matter priority over all pending matters before
the court.

B. Prior to the hearing, the Commissioner shall provide to the court a report
evaluating the acquittee's condition and recommending treatment, to be
prepared by a_psychiatrist or a psychologist. The psychologist who prepares
the report shall be a clinical psychologist and any evaluating psychiatrist or
clinical psychologist shall be skilled in the diagnosis of mental illness and
qualified by training and experience to perform forensic evaluations. If the
examiner recommends release or the acquittee requests release, the acquittee's
condition and need for inpatient hoepitalization shall be evaluated by a second
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person with such credentials who is not currently treating the acquit tee. A copy
of any report submitted pursuant to this subsection shall be sent to the
attorney for the Commonwealth for the jurisdiction from which the acquit tee
was committed.

C. The acquit tee shall be provided with adequate notice of the hearing, of
the right to be present at the hearing. the right to the assistance of counsel in
preparation for and during the hearing, and the right to introduce evidence
and cross-examine witnesses at the hearing. Written notice of the hearing shall
be provided to the attorney for the Commonwealth for the committing
jurisdiction. The hearing is a civil proceeding.

According to the determination of the court following the hearing, and based
upon the report and other evidence provided at the hearing, the court shall (i)
release the acquittee from confinement if he does not need inpatient hospital-
ization and does not meet the criteria for conditional release set forth in
§ 19.2-182.7, provided the court has approved a discharge plan prepared
jointly by the hospital staff and the appropriate community services board; (ii)
place the acquittee on conditional release if he meets the criteria for condi-
tional release, and the court has approved a conditional release plan prepared
jointly by the hospital staff and the appropriate community services board; or
(iii) order that he remain in the custody of the Commissioner if he continues to
~~uire inpatient hospitalizat~on based on ~onsideration of the factors set forth
in § 19.2-182.3. (1991, c. 427, 1993, c. 295, 1996. cc. 937. 980.)

Th. I... ...DdmeD... -The 1996
amendmenta by cc. 937 and 980 are identical.
and in lub8ection 8. in the second ..ntence.
deleted "qualified u- followinl "the report shall
be." deleted "ticen8ed- f'ollowinl".: deleted "or

licensed plychololi8t reli8tered with the Board
of Psychology with a SpecIalty in clinical ser-
vices" foUowiDl "clinical paychol~ and in-
seNd "clinical- foUowiDl "any evaluatin( pay-
chiatriat."

f 19.2-182.8. Petition for releue; conditional releue hearinl; DO.
tice; di8p08itioD. -A. The Commissioner may petition the committing court
for conditional or unconditional release of the a~uittee at any time he believes
the acquittee no lo~er needs hospitalization. The petition shall be accompa-
nied by a report of clfnical findings supporting the petition and by a conditional
release or discharge plan, as applicable. prepared jointly by the hos{)ital and
the appropriate community services bow. The acquittee may petition the
committing court for release only once in each year in which no annual judicial
review is required pursuant to § 19.2-182.5. The party petitioning for release
shall transmit a copy of the petition to the attorney for the Commonwealth for
the committing jurisdiction.

B. Upon receipt of a petition for release. the court shall order the Commis-
sioner to appoint two persona in the same manner as set forth in § 19.2-182.2
to asae88 and report on the acquit tee's need for inpatient hospitalization by
reviewing his condition with respect to the factors set forth in § 19.2-182.3.
The evaluators shall conduct their evaluations and report their finding in
accordance with the provisions of § 19.2-182.2. except that the evaluations
shall be completed and findings reported within forty-five days of issuance of
the court's order for evaluation.

The Commissioner shall give notice of the hearing to any victim of the act
resulting in the charges on which the acquit tee was acquitted or the next of kin
of the victim at the last known address. provided the person submits a written
request for such notification to the Commissioner.

C. Upon receipt of the reports of evaluation, the court shall conduct a
hearing on the petition. The hearing shall be scheduled on an expedited basis
and given priority over other civil matters before the court. The acquit tee shall
be provided with adequate notice of the hearing, of the right to be present at
the hearing, the right to the assistance of counsel in preparation for and during
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the hearing, and the right to introduce evidence and cross-examine witnesses.
Written notice of the hearing shall be provided to the attorney for the
.Commonwealth for the committing jurisdiction. The hearing is a civil proceed-
mg.

At the conclusion of the hearing, based upon the report and other evidence
provided at the hearing, the court shall order the acquittee (i> released from
confinement ifhe does not need inpatient hospitalization and does not meet the
criteria for conditional release set forth in § 19.2-182.3, provided the court has
approved a discharge plan prepared jointly by the hospital and the appropriate
community services board; (iiJ placed on conditional release if he meets the
criteria for such release as set forth in § 19.2-182.7, and the court has
approved a conditional release plan prepared jointly by the hospital and the
appropriate community services board; or (iii) retained in the custody of the
Commissioner if he continues to require inpatient hospitalization based on
consideration of the factors set forth in § 19.2-182.3.

D. Persons committed pursuant to this chapter shall be released only in
accordance with the procedures set forth governing release and conditional
release. (1991, c. 427; 1993, c. 295.)

f 19.2-182.7. Conditional relea8e; criteria; conditioD8; reportL -At
any time the court considers the acquit tee's need for inpatient hospitalization
pursuant to this chapter. it shall place the acquit tee on conditional release if it
finds that (i) based on consideration of the factors which the court must
consider in its commitment decision, he does not need inpatient hospitalization
but needs outpatient treatment or monitoring to prevent his condition from
deteriorating to a degree that he would need inpatient hospitalization; (ii)
appropriate outpatient supervision and treatment are reasonably available;
(iii) there is significant reason to believe that the acquittee, if conditionally
released, would comply with the conditions specified; and (iv) conditional
release will not present an undue risk to public safety. The court shall subject
a conditionally released acquit tee to such orders and conditions it deems will
best meet the acquit tee's need for treatment and supervision and best serve the
interests of justice and society. .

The community services board serving the locality in which the acquittee
will reside upon release shall implement the court's conditional release orders
and shall submit written reports to the court on the acquittee's progress and
adjustment in the community no less frequently than every si.x. months. \1991,
c.427.)

§ 19.2-182.8. Revocation of conditional releue. -If at any time the
court which released an acquittee pursuant to § 19.2-182.7 finds reasonable
ground to believe that an acquittee on conditional release (i) has violated the
conditions of his release or is no longer a proper subject for conditional release
based on application of the criteria for conditional release and ( ii) requires
inpatient hospitalization, it may order an evaluation of the acquittee by a
psychiatrist or clinical psychologist, provided the psychiatrist or clinical
psychologist is qualified by training and experience to perform forensic
evaluations. If the court, based on the evaluation and after hearing evidence on
the issue, finds by a preponderance of the evidence that an acquit tee on
conditional release (i) has violated the conditions of his release or is no longer
a proper subject for conditional release based on application of the criteria for
conditional release and (ii) is mentally ill or mentally retarded and requires
inpatient hospitalization, the court may revoke the acquit tee's conditional
release and order him returned to the custody of the Commissioner.

At any hearing pursuant to this section, the acquit tee shall be provided with
adequate notice of the hearing, of the right to be present at the hearing, the
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right to the assistance of counsel in preparation for and during the hearing,
and the right to introduce evidence and cross-examine witnesses at the
hearing. Written notice of the hearing shall be provided to the attorney for the
Commonwealth for the committing jurisdiction. The hearing is a civil proceed-
ing. { 1991, c. 427; 1993, c. 295; 1996, cc. 937, 980.)

The 1998 ameDdmeDt8. -The 1996
amendments by cc. 937 and 980 are identical.
and in the lint paragraph. In clause (ii). sub-
stituted "orof for "licensed" foilow1ng "acquit tee
by a psychiatrist," deleted "or licensed psy.

chologilt registered with the Board of PsychoJ-
ogy with a specIalty in clinIcal servIces" follow.
lnr "clinical p.ychoJogiBt~ and inaerted
"clinical" following "proVIded the psychiatnat
nr"

§ 19.2.182.9. Emercency CU8tody of conditionally releued
acquit tee. -When exigent circumstances do not permit compliance with
revocation procedures set forth in § 19.2-182.8, any judge as defined in
§ 37.1-1 or a magistrate may issue an emergency custody order, upon the
sworn petition of any responsible person or upon his own motion based upon
probable cause to believe that an acquit tee on conditional release (i) has
violated the conditions of his release or is no longer a proper subject for
conditional release and (ii) requires inpatient hospitalization. The emergency
custody order shall require the acquit tee within his j~dicial district to be taken
into custody and transported to a convenient location where a person desig-
nated by the community services board who is skilled in the diagnosis and
treatment of mental illness shall evaluate such acquit tee and assess his need
for inpatient hospitalization. A law-enforcement officer who, based on his
observation or the reliable reports of others, has probable cause to believe that
any acquittee on conditional release has violated the conditions of his release
and is no longer a proper subject for conditional release and requires emer-
gency evaluation to assess the need for inpatient hospitalization, may take the
acquittee into custody and transport him to an appropriate location to assess
the need for hospitalization without prior judicial authorization. The evalua-
tion shall be conducted immediately. The acquit tee shall remain in custody
until a temporary detention order is issued or until he is released, but in no
event shall the period of custody exceed four hours. If it appears from all
evidence readily available (i) that the acquit tee has violated the conditions of
his release or is no longer a proper subject for conditional release and (ii) that
he requires emergency evaluation to assess the need for inpatient hospitaliza-
tion, the judge as defined in § 37.1-1. or magistrate upon the advice of such
person skilled in the diagnosis and treatment of mental illness, may issue an
order of temporary detention authorizing the executing officer to place the
acquittee in an appropriate institution for a period not to exceed forty-eight
hOUfS prior to a hearing. If the forty-eight-hour period terminates on a
Saturday, Sunday or legal holiday, the acquit tee may be detained until the next
day which is not a Saturday, Sunday or legal holiday, but in no event may he
be detained for longer than seventy-two hours or ninety-si.x hours when the
legal holiday occurs on a Monday or Friday. For purposes of this section. a
Saturday, Sunday or legal holiday shall be deemed to include the time period
up to 8 a.m. of the next day which is not a Saturday, Sunday or legal holiday.

The committing court or any judge as defined in § 37.1-1 shall have
jurisdiction to hear the matter. Prior to the hearing, the acquittee shall be
examined by a psychiatrist or licensed clinical psychologist, provided the
psychiatrist or clinical psychologist is skilled in the di~osis of mental illness,
who shall certify whether the person is In need of hospitalization. At the
hearing the acquit tee shall be provided with adequate notice of the hearing, of
the right to be present at the hearing, the right to the assistance of counsel in
preparation for and during the hearing. and the right to introduce evidence
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and cro&s-examine witnesses at the hearing. Following the hearing, if the court
determines, based on a preponderance of the evidence presented at the
hearing, that the acquit tee (i) has violated the conditions of his release or is no
longer a proper subject for conditional release and (ii) is mentally ill or
mentally retarded and is in need of inpatient hospitalization, the court shall
revoke the acquit tee's conditional release and place him in the custody of the
Commissioner. When an acquit tee on conditional release pursuant to this
cha~ter is taken into emergency custody, detained or hospitalized. such action
shall be considered to have been taken pursuant to this section. notwithstand-
ing the fact that his status as an insanity acquit tee was not known at the time
of custodY. detention or hospitalization. Detention or hospitalization of an
acquittee pursuant to provisions of law other than those applicable to insanity
acquittees pursuant to this chapter shall not render the detention or hospital-
ization invalid. If a person's status as an insanity acquittee on conditional
release is not recognized at the time of emergency custody or detention. at the
time his status as such is verified, the provisions applicable to such persons
shall be applied and the court hearing the matter shall notify the committing
court of the proceedings. ( 1991. c. 427; 1993, c. 295; 1996. cc. 937, 980.)

Th. IIM ameDdmeDi8. -The 1996
amendment8 by cc. 937 and 980 are Identical.
and in the second paragraph. in the tint ..n-
tence. inaerted Kor~ followinl Kezam.ined by a

PIYChiatri8i- and deleted "or liceD8ed p8Ycbolo-
gilt reliaYred with the Board of PIYCholOlY
W1tb a specialty in clinical serviC88" follo~
"1icenaed clinical p8Ycbologilt..

f 19.2-182.10. Releue of per80n WhOM conditional releue w.. re-
voked. -If an acquittee is returned to the custody of the Commissioner for
inpatient treatment pursuant to revocation proceedings, and his condition
improves to the degree that, within thirty days of resumption of custody
following the hearing. the acquittee, in the opinion of hospital staff treating the
acquit tee and the supervising community services board. is an appropriate
candidate for conditional release. he may be. with the approval of the court.
conditionally released as if revocation had not taken place. If treatment is
required for longer than thirty days, the acquit tee shall be returned to the
custody of the Commissioner for a period of hospitalization and treatment
which is governed by the provisions of this chapter applicable to committed
acquittees. (1991. c. 427; 1993. c. 295.)

f 19.2-182.11. M0di6cation or removal of conditioD8; notice; objec-
tioD8; review. -A. The committing court may modify conditiona of release or
remove conditiona placed on release pursuant to § 19.2-182.7, upon petition of
the supervising community services board, the attorney for the Common-
wealth, or the acquittee or upon its own motion based on reports of the
supervising community services board. However, the acquittee may petition
only annually commencing six months after the conditional release order is
issued. Upon petition, the court shall require the supervising community
services board to provide a report on the acquit tee's progress while on
conditional release.

B. As it deems appropriate based on the community services board's report
and any other evidence provided to it, the court may issue a proposed order for
modification or removal of conditiona. The court shall provide notice of the
order, and their right to object to it within ten days of its issuance. to the
acquit tee, the supervising community services board and the attorney for the
Commonwealth for the' committing jurisdiction and for the jurisdiction where
the acquit tee is residing on conditional release. The proposed order shall
become final if no objection is filed within ten days of its issuance. If an
objection is so filed, the court shall' conduct a hearing at which the acquittee,
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the attorney for the Commonwealth, and the supervising community services
board have an opportunity to present evidence challenging the proposed order.
At the conclusion of the hearing, the court shall issue an order specifying
conditions of release or removing existing conditions of release. ( 1991, c. 427.)

f 19.2-182.12. RepreHntation of Commonwealth and acquittee. -
The attorney for the Commonwealth shall r~present the Commonwealth in all
proceedings held pursuant to this chapter. The court shall appoint counsel for
the acquittee unless the acquittee waives his right to counsel. The court shall
consider appointment of the person who represented the acquittee at the last
proceeding. (1991, c. 427; 1993, c. 295.)

f 19.2-182.13. Authority of Comm.i..ioner; delefation to board; U.
ability. -The Commissioner may delegate any of the duties and powers
imposed on or granted to him by this chapter to an administrative board
composed of persons with demonstrated expertise in such matters. The
Department of Mental Health, Mental Retardation and Substance Abuse
Services shall assist the board in its administrative and technical duties.
Members of the board shall exercise their powers and duties without compen-
sation and shall be immune from personal liability while acting within the
scope of their duties except for intentional misconduct. ( 1991, c. 427.)

I 19.2-182.14. E8Cape of penoD8 placed or committed; penalty. -
Any person placed in the temporary custody of the Commissioner pursuant to
§ 19.2-182.2 or committed to the custody of the Commi88ioner pursuant to
§ 19.2-182.3 who escapes from such custody shall be guilty ofa Class 6 felony.
(1993, c. 296.)

Crw8 refereD~ -AI to pUDi8hment for
ClUI6 feloni., -t 18.2.10.

I 19.2-182.15. E8Cape of penoD8 placed on conditional releue; pen-
alty. -Any person placed on conditional release pursuant to § 19.2-182.7 who
leaves the Commonwealth without permission from the court which condition-
ally released the person shall be guilty of a Class 6 felony. (1993, c. 295.)

c~ r.at.~ -A8 to pUDi8hment for
Cl... 6 feloni_. ..t 18.2-10.

I 19.2-182.18. Copi- of order. to Commi..ioner. -Copies of all orders
and notices iaaued pursuant to this chapter shall be sent to the Commissioner
of the Department ofMental Health, Mental Retardation and Substance Abuse
Services. (1993, c. 295.)

CHAPrER 15.

TRIAL AND ITS INCIDENTS.

Article ..1.

Trta1 of Capital C.-.

Sec.
19.2-264.3:1. Expert uaUtance when defen-

dant'. mental condition relevant
to capltal Mn~ncinl.

19.2-264.4. Sentence proceedin(.
See.
19.2-264.2. Condition. for imPO8ition of death

sentence.
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§ 19.2-389

Dissemination of criminal history record infonnation

A. Criminal history record information shall be disseminated, whether directly or

through an intermediary , only to:

1. Authorized officers or employees of criminal justice agencies, as defined by §
9-169, for purposes of the administration of criminal justice and the screening of an employment
application or review of employment by a criminal justice agency with respect to its own
employees or applicants, and dissemination to the Virginia Parole Board, pursuant to this
subdivision, of such information on all state-responsible inmates for the purpose of making
parole determinations pursuant to subdivisions 1, 2, 3, and 5 of § 53.1-136 shall include
collective dissemination by electronic means every thirty days;

2. Such other individuals and agencies which require criminal history record

information to implement a state or federal statute or executive order of the President of the
United States or Governor that expressly refers to criminal conduct and contains requirements
and/or exclusions expressly based upon such conduct, except that information concerning the
arrest of an individual may not be disseminated to a noncriminal justice agency or individual if
an interval of one year has elapsed from the date of the arrest and no disposition of the charge has
been recorded and no active prosecution of the charge is pending;

3. Individuals and agencies pursuant to a specific agreement with a criminal justice
agency to provide services required for the administration of criminal justice pursuant to that
agreement which shall specifically authorize access to data, limit the use of data to purposes for
which given, and ensure the security and confidentiality of the data;

4. Individuals and agencies for the express purpose of research, evaluative, or
statistical activities pursuant to an agreement with a criminal justice agency which shall
specifically authorize access to dam, limit the use of data to research, evaluative, or statistical
purposes, and ensure the confidentiality and security of the data;

5. Agencies of state or federal government which are authorized by state or federal
statute or executive order of the President of the United States or Governor to conduct
investigations detennining employment suitability or eligibility for security clearances allowing

access to classified information;

Individuals and agencies where authorized by court order or court rule;6.
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7. Agencies of any political subdivision of the Commonwealth for the conduct of

investigations of applicants for public employment. pennit, or license whenever, in the interest of
public welfare or safety , it is necessary to detennine under a duly enacted ordinance if the past

criminal conduct ofa person with a conviction record would be compatible with the nature of the
employment, pennit, or license under consideration;

8. Public or private agencies when and as required by federal or state law or
interstate compact to investigate applicants for foster or adoptive parenthood subject to the
restriction that the data shall not be further disseminated by the agency to any party other than a
federal or state authority or court as may be required to comply with an express requirement of
law for such further dissemination;

9. To the extent pennitted by federal law or regulation, public service companies as
defined in § 56-1, for the conduct of investigations of applicants for employment when such
employment involves personal contact with the public or when past criminal conduct of an
applicant would be incompatible with the nature of the employment under consideration;

10. The appropriate authority for purposes of granting citizenship and for purposes of
international travel, including but not limited to, issuing visas and passports;

11. A person requesting a copy of his own criminal history record infonnation as
defined in § 9-169 at his cost, except that criminal history record infonnation shall be supplied at
no charge to a person who has applied to be a volunteer (I) with a Virginia affiliate of Big
Brothers/Big Sisters of America,(ii) with a volunteer fire company or volunteer rescue squad,
(iii) as a court-appointed special advocate, or (iv) with the Volunteer Emergency Families for

Children;

12. Administrators and board presidents of and applicants for licensure or registration
as a child welfare agency as defined in § 63.1-195 for dissemination to the Commissioner of
Social Services' representative pursuant to § 63.1-198 for the conduct of investigations with
respect to employees of and volunteers at such facilities, caretakers, and other adults living in
family day-care homes or homes approved by family day-care systems, and foster and adoptive
parent applicants of private child-placing agencies, pursuant to § 63.1-198.1, subject to the
restriction that the data shall not be further disseminated by the facility or agency to any party
other than the data subject, the Commissioner of Social Services' representative or a federal or
state authority or court as may be required to comply with an express requirement of law for such

further dissemination;

13. The school boards of the Commonwealth for the purpose of screening individuals

who are offered or who accept public school employment;

14. The State Lottery Department for the conduct of investigations as set forth in the

State Lottery Law (§ 58.1-4000 et seq.);
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15. Licensed nursing homes, hospitals and home care organizations for the conduct
of investigations of applicants for compensated employment in licensed nursing homes pursuant

to § 32.1-126.01, hospital pharnlacies pursuant to § 32.1-126.02. and home care organizations
pursuant to § 32.1-162.9: 1, subject to the limitations set out in subsection E;

16. Licensed homes for adults, licensed district homes for adults, and licensed adult
day-care centers for the conduct of investigations of applicants for compensated employment in
licensed homes for adults pursuant to § 63.1-173.2, in licensed district homes for adults pursuant
to § 63.1-189.1, and in licensed adult day-care centers pursuant to § 63.1-194.13, subject to the
limitations set out in subsection F;

17. The Alcoholic Beverage ContrOl Board for the conduct of investigations as set
forth in § 4.1-103.1;

18. The State Board of Elections and authorized officers and employees thereof in
the course of conducting necessary investigations with respect to registered voters, limited to any

record of felony convictions;

19. The Commissioner of the Department of Mental Health, Mental Retardation and
Substance Abuse Services for those individuals who are committed to the custody of the
Commissioner pursuant to §§ 19.2-169.2,19.2-169.6,19.2-176, 19.2-177.1,19.2-182.2,
19.2-182.3, 19.2-182.8 and 19.2-182.9 for the purpose of placement, evaluation, and treatment

planning;

20. Any alcohol safety action program certified by the Commission on the Virginia
Alcohol Safety Action Program for (I) assessments of habitual offenders under § 46.2-360, (ii)
interventions with first offenders under § 18.2-251, or (iii) services to offenders under § 18.2-266

or § 18.2-266.1;

21. Residential facilities for juveniles regulated or operated by the Department of
Social Services, the Department of Education, or the Department of Mental Health, Mental
Retardation and Substance Abuse Services for the purpose of detennining applicants' fitness for

employment or for providing volunteer or contractual services;

22. The Department of Mental Health. Mental Retardation and Substance Abuse
Services and facilities operated by the Department for the purpose of detennining an individual's

fitness for employment pursuant to departmental instructions;

23. Pursuant to § 22.1-296.3, the governing boards or administrators of private or

parochial elementary or secondary schools which are accredited by a statewide accrediting
organization recognized, prior to January 1, 1996. by the State Board of Education; and

24 Other entities as otherwise provided by law.
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Upon an ex parte motion ofa defendant in a felony case and upon the showing that the
records requested may be relevant to such case, the court shall enter an order requiring the

Central Criminal Records Exchange to furnish the defendant, as soon as practicable, copies of
any records of persons designated in the order on whom a report has been made under the
provisions of this chapter .

Notwithstanding any other provision of this chapter to the contrary , upon a written
request sworn to before an officer authorized to take acknowledgments, the Central Criminal
Records Exchange or the criminal justice agency in cases of offenses not required to be reported
to the Exchange, shall furnish a copy of conviction data covering the person named in the request
to the person making the request; however, such person on whom the data is being obtained shall
consent in writing, under oath, to the making of such request. A person receiving a copy of his
own conviction data may utilize or further disseminate that data as he deems appropriate. In the
event no conviction data is maintained on the data subject, the person making the request shall be
furnished at his cost a certification to that effect.

B. Use of criminal history record information disseminated to noncriminal justice
agencies under this section shall be limited to the purposes for which it was given and may not
be disseminated further .

c. No criminal justice agency or person shall confirm the existence or nonexistence
of criminal history record information for employment or licensing inquiries except as provided
by law.

D. Criminal justice agencies shall establish procedures to query the Central Criminal
Records Exchange prior to dissemination of any criminal history record information on offenses
required to be reported to the Central Criminal Records Exchange to ensure that the most
up-to-date disposition data is being used. Inquiries of the Exchange shall be made prior to any
dissemination except in those cases where time is of the essence and the normal response time of
the Exchange would exceed the necessary time period. A criminal justice agency to whom a
request has been made for the dissemination of criminal history record information that is
required to be reported to the Central Criminal Records Exchange may direct the inquirer to the
Central Criminal Records Exchange for such dissemination. Dissemination of information
regarding offenses not required to be reported to the Exchange shall be made by the criminal

justice agency maintaining the record as required by § 15.1-135.1.

E. Criminal history information provided to licensed nursing homes, hospitals and
to home care organizations pursuant to subdivision A 15 shall be limited to the convictions on
file with the Exchange for any offense specified in §§ 32.1-126.01, 32.1-126.02 and

32.1-162.9:1.
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